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EXECUTIVE SUMMARY OF THE ADA GUIDE
. INTRODUCTION

The Americans with Disahilities Act (ADA) is acomprehengve set of laws passed by Congress
and signed into law on July 16, 1990, to prohibit discrimination againg the disabled in a wide range of
activities conducted by both public and private entities, including employment, public services, public
accommodations and services. The ADA is patterned after Section 504 of the Rehabilitation Act.

I[I. THE STATUTORY PROVISIONS OF THE ADA

Under the ADA, anemployer or public agency is prohibited fromdiscriminating againgt aqudlified
individud with a disahility due to the disability of such individua in regard to job application procedures,
hiring, advancement, discharge, compensation, job training, other terms and conditions and privileges of
employment or in the provison of services. A qudified individud with a disability isan individud with a
disahility who, with or without reasonable accommodation, can perform the essentia functions of the
employment position that such individud holds or is goplying for. Reasonable accommodation includes
meaking existing fadilitiesused by empl oyeesreadily accessible to and useable by individuds withdisghilities,
job restructuring, part time or modified work schedules, reassgnment to a vacant position, acquisition or
modification or equipment or devices, appropriate adjusment or modification of examinations, training
materids or policies, the provison of qualified readers or interpreters and other amilar accommodations
for individuas with disabilities

An employer is not required to provide reasonable accommodation to a qudified individud with
adisability if it would be an undue hardship.

The ADA prohibits discrimination by use of medica examinations and inquiries. The ADA
prohibits an employer from conducting a medica examination or making inquiries of ajob applicant asto
whether the gpplicant is an individud with a disability. The ADA does dlow employers to make
preemployment inquiries into the ability of an applicant to perform job-related functions.

The ADA dlowsemployerstorequire amedical examinationonly after an offer of employment has
beenmadeto ajob gpplicant and prior to the commencement of the employment duties of such gpplicant
if dl entering employees are subjected to such an examination regardless of disability. The information
obtained from the medica examination of the gpplicant must be maintained in a separate medicd file that
is kept confidentid.

TitleV of the ADA authorizes awards of attorney feesto a prevailing party, prohibits retdiation
agang anyone exercisng thar rightsunder the ADA and authorizes statesto establish higher standardsfor
protecting the disabled. Title V excludes from the definition of disabled transvedtites, homosexuals,
bisexua s, transsexual s, specified sexual behavior disorders, compulsve gambling, kleptomania, pyromania,



and psychoactive substance use disorders resulting from current illegd use of drugs. However, persons
who have successfully completed a supervised drug rehabilitation program and are no longer engaging in
illegd use of drugs or who have otherwise been rehabilitated successfully may be considered disabled.
Als0, persons participating in supervised rehabilitation programs and are no longer engaging in the use of
drugs or persons erroneoudy perceived as having engaged in drug use, but who have not in fact engaged
in such use, fdl within the definition of dissbled.

I n Southeastern Community College v. Davis, the United States Supreme Court defined otherwise
qudified handicapped individuds under Section504. Thisdefinitionisutilized under the ADA aswdl. The
court in Davis indicated that Section504 by itsterms does not compel educationd inditutionsto disregard
the disdbilities of disabled individuds or to make substantiad modifications in their programs to alow
disabled personsto participate. Rather, it requires only that an otherwise qudified disabled individua not
be excluded from participating on the assumption of the ingbility to participate. An otherwise qudified
individud with a disgbility is one who is ale to meet all of the program’s requirements despite their
disability. This definition has been gpplied under the ADA as well.

[Il. FEDERAL REGULATIONS

Boththe Department of Justiceand the Equa Employment OpportunitiesCommissionhave enacted
regulations under the ADA. These regulations darify the definitions set forth in the ADA. For example,
anindividud witha disability must have aphysica or menta impairment that substantialy limitsone or more
of the mgjor life activities of suchindividuds to be considered disabled under the ADA. Mgor lifeactivities
include such things as caring for one’'s SHf, performing manud tasks, walking, seeing, hearing, spesking,
breething, learning and working.

The Department of Justice regulaions noted that “subgtantialy limits” meansthet an individud’s
important major life activities are redtricted asto the condition, manner or duration under which they can
be performed in comparison to most people. Minor trivia imparments do not impair amgor life activity
and, therefore, are not a disability.

The EEOC' s regulations contain a Smilar definition. The EEOC dtates that an impairment is
subgantidly limiting if it Sgnificantly restricts the duration, manner or condition under which an individua
canperformaparticular mgor life activity as compared to the average person in the generd population’s
ability to perform that same mgjor life activity. Thus, amgor league pitcher who canno longer pitch, but
who can continue to work, isnot conddered to have a substantidly limiting condition. An individua who
is unable to read because he or she was never taught to read would not be an individua with a disability
because lack of education is not an impairment. However, anindividua who was unable to read because
of dydexiawould be anindividua witha disability because dydexia, alearning disahility, is an imparmen.

The EEOC regulaions note that the determination of which job functions are essential may be
criticd to the determination of whether or not an individud with a disability is qudified. The essentid



functions are those functions that the individua who holdsthe positionmust be able to perform unaided or
with the assistance of areasonable accommodation. The EEOC defines a reasonable accommodation as
any change in the work environment or in the way things are cusomarily done that enables an individud
with a disability to enjoy equal employment opportunities. As areasonable accommodation, an employer
is not required to redllocate essentid job functions, but may be required to redlocate or redistribute
nonessentiad or margina job functions.

The EEOC regulaions indicate that employers would not be required to provide a reasonable
accommodation that would impose an undue hardship on the operation of the employer’ sbusiness. The
term “undue hardship” means sgnificant difficulty or expense in or resulting from the provision of the
accommodation. The concept of undue hardship can mean morethan financid difficulty and may dsorefer
to extendve, subgtantia or disruptive dterations which would fundamentally dter the nature or operation
of the business.

As a qudification standard for employment, the EEOC notes that an employer may require an
individua not to pose adirect threst to the hedth or safety of himsdf, herself or others. Such a standard
must gpply to al gpplicants or employeesand not just to individuds withdisabilities. If anindividua poses
adirect threat as aresult of adisability, the employer must determine whether reasonable accommodation
would either diminate the risk or reduce it to an acceptable levd. If no accommodation existsthat would
ether diminate or reduce the risk, the employer may refuse to hire an applicant or may discharge an
employee who poses adirect thret.

Employersareprohibited fromregtricting the employment opportunities of qudified individuaswith
disabilities on the basis of stereotypes and myths about the individual’s disability. The capabilities of
qudifiedindividuaswithdisabilitiesmust be determined onanindividudized case by case basis. Employers
may not segregate qualified individuas with disabilitiesunder separate work areas or into separate lines of
advancement.

Under the ADA, employersare required to make reasonable accommodationonly to the physica
or menta limitations resulting from the disability of a qudified individua with a disability that is known to
the employer. In most cases, it is the responsibility of the individual with the disability to inform the
employer that an accommodation is needed. An employer may require an individua with a disability to
provide documentation of the need for accommodation.

The employer must make areasonable effort to determine the appropriate accommodationfor the
employee. Theagppropriate reasonableaccommodationisdetermined through aflexibleinteractive process
that involves both the employer and the qudified individud with a disability. When aqudified individud
with a disability has requested a reasonable accommodation to assist in the performance of a job, the
employer should:

1 Analyze the particular job involved and determine its purpose and essentia functions.



2. Conault withthe individud withthe disability to ascertain the precise job related limitations
imposed by the individud’ sdisabilities and how those limitations could be overcome with
a reasonable accommodation.

3. I nconsultationwiththe individud to be accommodated, identify potential accommodations
and assess the effectiveness each would have in enabling the individud to perform the
essentid functions of the position.

4, Congder the preference of the individua to be accommodated and sdlect and implement
the accommodation that is most appropriate for both the employer and the employee.

The ADA prohibits employers from making inquiries as to whether anindividua hasa disability at
the preoffer stage of the selection process. Employers may ask questions that relate to the applicant’s
ability to perform job related functions.

IV. JUDICIAL DECISIONS

The courts have interpreted the ADA to provide generd protection to persons with disabilities.
Congress enacted the ADA to level the playing field for disabled people and to prohibit employers from
basing employment decisions on unfounded stereotypes of the disabled.

A number of court decisonshaveinterpretedthe ADA inconjunctionwithother laws. These court
decisons have generdly indicated that the definition of disability under the ADA may differ from the
definitionunder socia security law and workers compensationlaws. For example, an employeemay apply
for socia security or workers compensation benefitsand certify that he or sheistotaly disabled and unable
to work with or without reasonable accommodation. If the gpplication is granted, the employee may no
longer be disabled under the ADA because he or she has certified that they are no longer able to perform
the essentia functions of the job with or without reasonable accommodation. The courts are split asto
whether such a certification acts as a legd bar to dams under the ADA or should be considered as
evidence as to whether the employee is a qudified individua with a disability under the ADA.

The courts have generdly followed the EEOC' s lead in defining what conditutes a disability. In
Abbott v. Bragdon,‘the United States Supreme Court expanded somewhat the definition by incdluding the
ability to reproduce as a mgor life activity whose imparment would qudify an individud as a disability.
The inability to perform a particular job, as opposed to aclassof jaobs, is generdly insufficient to establish
a disbility. In addition, the mental or physica impairment which affects a mgor life activity must be
subgtantidly limitingor it will not qudify anindividud as disabled. Temporary imparmentsof short duration
with little or no long term impact do not qudify as disabilities under the ADA.

1118 S.Ct. 2196 (1998).



The ADA aso prohibits discrimination againgt individuals who are regarded as having an
impairment or disability. Anindividua may be protected under this prong of the ADA even though they
do not have a disahbility if the employer regarded or perceived theemployeeas having a subgtantidly limiting
imparmen.

To edablish aprimafacie (i.e., basis) case of discriminationinviolationof the ADA, the employee
must prove:

1 He or she is disabled within the meaning of the ADA.

2. Heor sheisotherwise qudified to performthe essentia functions of the job withor without
reasonabl e accommodation.

3. He or she has auffered an adverse action under circumstances which infer unlawful
discrimination based upon disgbility.

Most of the circuits have adopted this sandard. Once the employee sets forth the elements of a
primafacie case, the burdenthenshiftsto the employer to set forth alegitimate, nondiscriminatory reason
for the employment action it took againgt the employee. If the employer sets forth its nondiscriminatory
reasons, the employee must then show by a preponderance of the evidencethat the employee’ s preoffered
reasons were a pretext for illega discrimination.

The ADA does not insulate an employee from routine discipline in the workplace. To prove
discrimination under the ADA, the employee must show that an adverse employment decison was made
because of the employee sdisahility. An employer may terminate an employee who is excessvely absent
(even if dueto illness), abandons the job, is abusive to other employees, isathreat to themselves or others
or for other work related reasons without violating the ADA.

The courts have interpreted the requirement that a qualified individua with a disability is an
individud who is able to perform the essentia functions of the job to encompass a number of different
aspects of workplace behavior and skills. An employee who threatens other employees cannot perform
one of the essentia functions of the job (i.e., to satisfactorily interact withother employees). Anemployee
who isnot able to regularly report to work due toilinessis not able to performone of the essentia functions
of the job (i.e, to regularly physicaly report to work). An employee who cannot obtain an gppropriate
driverslicense, for example, may not be able to perform the functions of a driver pogition. A teacher who,
due to psychiatric difficulties, is unable to care for her own children, who is hospitdized in a psychiatric
hospital and who refusesto provide the employing school district withmedica documentation of her ability
to returnto work, hasnot shown that she is able to perform the essentid functions of her teaching position
and could be terminated without violating the ADA.

While the concept of reasonable accommodati on has been defined by statute and regulation in the



employment context, the courts have applied the principle of reasonable accommodation to education
programs. In the educationd context, the courts have examined whether graduationrequirements, testing
requirements, ingtructiona methods, and school assgnments must be modifiedto reasonably accommodate
disabled individuds. Generdly, the courts have held that educationd ingtitutions are not required to
fundamentaly alter the nature of their programs to accommodate the disabled. The courts have held that
the educationd indtitutions have the right to establish the basic structure and requirements of their program
(e.g. academic standards, testing standards, location of specid programs, graduation requirements).

I nthe employment context, the concept of reasonable accommodationis probably one of the most
contentious. Thefedera regulationsrequire the reasonabl e accommodation to be effective, to ensureequa
opportunity for disabled employees, to dlow disabled employees to perform the essentid functions of the
job and to enjoy the equal benefits of employment. The courts have incorporated into the concept of
reasonableness the dement of likelihood of success. Many courts have balanced the costs of providing
the accommodation againgt the benefits of the accommodeation.

Unpad leave is one form of reasonable accommodation set forth in the regulations. The courts
have generdly held that employersare not required to grant indefinite leaves of absence or grant leaves of
absence to employees whose attendance is erratic, unreliable or unpredictable.

Modification of nonessentia job functions or dtering whenor how afunctionisperformedisaform
of reasonable accommodation. An employer isnot required to reallocate or modify essentia job functions
or creste a new permanent position which eiminates essentia job functions (e.g., alight duty position).

Reassgnment to a vacant position is a form of reasonable accommodation. However, the
employee must be qudified for the vacant position and the employer is not required to modify itslegitimete,
nondiscriminatory policies defining qudifications and transfer procedures to accommodate a disabled
employee. Anemployer isnot required to disregard seniority rules or collective bargaining agreements.

In some cases, the courts have held that allowing an employee to work at home can be a
reasonable accommodation. The courts will look at the actual job duties to determine whether the
particular job can be performed a home. However, where the job duties involve persond contact,
coordination and interaction with other employees, dlowing an employee to work at home is not a
reasonable accommodation.

The courts have hdd that employers are not required to create permanent part-time positions,
restructurejob positions or make supervisory changeswhenthe employer does not normaly doso. Where
anemployee hasaninfectious disease and there is a danger of transmission in the course and scope of the
employee's performance of his or her job duties and no reasonable accommodation is possible, the
employer may terminate the employee.

An employer is not required to provide reasonable accommodation if it is an undue hardship.

Vi



Severd courts have ruled that accommodations which adversdy affect other employees (e.g., increasing
their workload, violation of seniority rights), or require an employer to violate a collective bargaining
agreement, are an undue hardship on the employer.

Severa courts have held that the ADA does not require employees to offer medical plans or
disability plans which treat mentd illnesses and physical illnesses the same. The courts have held that so
long as the plans do not impose differentid trestment on disabled employeesSmilarly situated, it does not
violate the ADA.

Vi



THE AMERICANSWITH DISABILITIESACT

INTRODUCTION

The Americans With Disabilities Act (“ADA”),? was signed into law on duly 16, 1990. Itisa
comprehendve satutory scheme designed to prohibit discrimination againg the disabled in awide range
of activities conducted by both public and private entities, including employment, public services, public
accommodations and services.

The ADA is patterned after the provisions of Section504 of the Rehabilitation Act of 1973 which
prohibits discrimination againgt the disabled by agencies receiving federd financid assstance.

Theintroductionto the ADA contains Congressond findings that 43 million Americans have one
or more physica or mental disahilities and that the number is increasing as the population asawholeis
growing older. Congress made further findings that discrimination againg individuas with disabilities
pergsts in employment, housing, public accommodations, education, transportation, communication,
recreation, indtitutionalization, hedlth services, voting and access to public services® Congress outlined
the purpose of the ADA asfollows.

1 To provide a cler and comprehensve nationd mandate for the dimination of
discrimination againgt individuds with disabilities;

2. To provide clear, strong, consstent, enforceable standards addressing discrimination
agang individuas with disshilities,

3. To ensure that the federd government plays a centra role in enforcing the standards
established in the ADA on behdf of individuas with disabilities; and

4, To invoke the sweep of Congressiona authority, including the power to enforce the
Fourteenth Amendment and to regulate commerce, in order to address the major areas of
discrimination faced day to day by people with disabilities*

242 U.S.C. Sections 12010 et seq.
342 U.S.C. section 12101.

442 U.S.C section 12101.



THE STATUTORY PROVISIONS OF THE ADA

The ADA defines*“disability” asaphysica or menta imparment that substantidly limitsone or more
of the mgor life activities of such individud, an individual with a record of such an impairment or an
individua beingregarded as having suchanimpairment.> Thisdefinitionisvirtudly identica to thedefinition
in Section 504 of the Rehabilitation Act.® Theterm “auxiliary aids and sarvices' is defined asincluding
qudified interpreters, quaified readers, taped texts, acquistion or modification of equipment or devices,
and other sSimilar services and actions.”

A. Employment
Title | outlines the provisions of the ADA with regard to employment.®

Theterm*qudifiedindividud withadisability” is defined as anindividud witha disability who, with
or without reasonable accommodation, can performthe essential functions of the employment positionthat
suchindividua holds or desires® The ADA goes on to state;

“For the purposes of thistitle, considerationshdl be given
to the employer’s judgment as to what functions of a job are
essentid, and if an employer has prepared a written description
before advertisng or interviewing applicants for the job, this
descriptionshdl be considered evidence of the essentia functions
of thejob.”*°

The ADA defines the term* reasonable accommodation” to indude making exiding fadilities used
by employees readily accessible to and usable by individuas with disabilities, job restructuring, part-time
or modified work schedules, reassgnment to a vacant postion, acquisition or modification of equipment
or devices, appropriate adjusment or modification of examinations, training maerias or policies, the
provison of qudified readers or interpreters, and other amilar accommodations for individuas with

542 U.S.C. section 12102.

629 U.S.C. section 794.

742 U.S.C. section 12102.

842 U.S.C. section 12111, et seq.
942 U.S.C. section 12111(8).

1042 U.S.C. section 12111(8).



disabilities™

Under the ADA, anemployer is not required to provide reasonable accommodationto aqudified
individua with a disability if it would be an undue hardship.2

In addition, the ADA prohibits an employer from discriminating againg a qudified individua with
a disability because of the disability of such individua in regard to job gpplication procedures, hiring,
advancement, discharge, compensation, job training, or other terms and conditions and privileges of
employment.23

One key area where the ADA has specified employment procedures is in the area of medica
examinations and inquiries. The ADA prohibitsdiscrimination by use of medica examinationsandinquiries.
Specificdly, the ADA prohibits an employer from conducting amedicd examination or making inquiries
of ajob applicant as to whether the applicant is an individua withadisability. The ADA, however, does
dlow preemployment inquiries into the ability of an gpplicant to perform job-related functions.

The ADA dlowsemployerstorequire amedical examinationonly after an offer of employment has
been made to a job gpplicant and prior to the commencement of the employment duties of such gpplicant
if dl entering employees are subjected to such an examination regardless of disability. The information
obtained from the medica examination of the gpplicant must be maintained in a separate medicd file that
is kept confidentid. The medicd file may only be made available to supervisors and managers for the
purpose of determining necessary redtrictions on the work or duties of the employee, for determining any
reasonable accommodations, for purposes of fird ad or emergency trestment and for investigating
compliance with the ADA by appropriate government officias.’®

The ADA aso prohibits an employer from requiring a medica examination or inquiring of the
employee as to the nature or severity of a disability unless the examination or inquiry is shown to be job
related and congstent with business necessity. Voluntary medica examinations are permissible as part of
anemployee hedth programand anemployer may make inquiriesinto the ability of anemployeeto perform

142 U.SC. section 12111(9).
1242 U.S.C. section 12111(10).
1342 U.S.C. section 12112(a).
1442 U.S.C. section 12112(d).

1542 U.S.C. section 12112(d).



job related functions.1®
B. Public Services

The ADA defines “public entity” to include any sateor loca government or department, agency,
speciad purpose digtrict, or other instrumentdity or astate or local government.t’  This definition would
include school digtricts.

Under Titlell relaing to public services, a“qudified individud witha disability” isanindividud with
a disability who, with or without reasonable modifications to rules, policies or practices, the remova of
architectura, communicationor transportationbarriers or the provisonof auxiliary ailds and services, meets
the essentid digibility requirements for the receipt of servicesor the participationin programs or activities
provided by the public entity.8

Under the provisons of Title 11, no qudified individud with a disability shdl, by reason of such
disahility, be excluded from participationinor be denied the benefits of the services, programs, or activities
of apublic entity or be subjected to discriminationby any suchentity. Asindicated above, this prohibition
would apply to students, parents and independent contractors as well as employees.’®

C. Miscellaneous Provisions

The remedies for a violation of Title 11 indude the remedies, procedures and rights set forth in
Section 505 of the Rehabilitation Act of 1973. Theseremediesindudereinstatement with back pay, civil
action by the Attorney Genera or Equal Employment Opportunities Commission, inunctive relief and
attorney fees?

TitleV of the ADA contains a number of miscellaneous provisons?  Title V authorizes awards
of attorney fees to aprevailing party, prohibits retaiation against anyone exercising their rights under the
ADA, authorizes states to establish higher standards for protecting the disabled, and abrogates state

16 42 U.S.C. section 12112(d).
17 42 U.S.C. section 12131(1).
18 42 U.S.C. section 12131(2).
19 42 U.S.C. section 12132
20 42 U.S.C. section 12133,

21 42 U.S.C. section 12201, et seq.



immunity from damages under the ADA..%

From the definition of “disabled,” Title V excludes transvestites and persons who engage in
homaosexudity and bisexudity. Transsexudism, pedophilia, exhibitionism, voyeurism, gender identity
disorders not resulting from physica imparments, other sexua behavior disorders, compulsive gambling,
kleptomania, pyromania, and psychoactive substance use disorders resulting from current illegd use of
drugs are dso excluded.?®

D. Qualified Individual with Disabilities

Also excluded fromtheterm*“individud witha disability” are individuas who are currently engaging
intheillega use of drugs when the employer acts onthe basis of suchuse.* However, indluded withinthe
definition of “individua with disability” are the following:

1 Persons who have successfully completed asupervised drug rehabilitationprogramand are
no longer engaging in illegd use of drugs or who have otherwise been rehabilitated
successfully and are no longer using drugs,

2. Persons participating in a supervised rehabilitation program and no longer engaging in the
use of drugs,; or

3. Persons erroneoudy regarded as having engaged in drug use but who have not in fact
engaged in such use?®

The ADA ddfinition of aqudified individud with a disability is derived from case law defining an
otherwise qudified handicapped individua under Section 504. In Southeastern Community College v.
Davis,? the United States Supreme Court hdd that Davis was not an otherwise qudlified handicapped
individual under Section 504.

Davis had been denied admission to the community college nursing program. Davis was unable
to understand speech except through lip reading. The community college rejected her gpplication for

22 42 U.S.C. section 12202.
242 U.S.C. section 12211,
2442 U.S.C. section 12210.
% 42 U.S.C. section 12210(b).

% 442 U.S. 397, 99 S.Ct. 2361 (1979)



admission to the program because it believed that her hearing disability made it impossible for her to
participate safely in the normd dlinica training program or to care safely for patients.

The United States Supreme Court held that the decision to exclude Davis from the community
college nurang program was not discriminatory within the meaning of Section 504 of the Rehabilitation Act
of 1973. The United States Supreme Court stated:

“ Section 504 by itsterms does not compel educationa indtitutions to disregard the
disabilitiesof handicapped individuas or to make substantial modificationinther programs
to dlow disabled persons to participate. Instead, it requires only that an otherwise
quaified handicapped individua not be excluded from participation in afederadly funded
program solely by reason of his handicap, indicaing only that mere possession of a
handicap is not a permissible ground for *assuming’ an inability to function in a particular
context . . .

An otherwise qudified person is one who is able to meet all of the program’s
requirements in spite of his handicap.”?’

The United States Supreme Court noted that |legitimate physica qudifications may be essentia to
participation in particular programs and found that the ability to understand speech without rdiance on lip
reading is necessary for patients safety during the clinical phase of the program and is indispensable for
many of the functions that a registered nurse must perform.?®

The United States Supreme Court rejected Davis contention that Section 504 required the
community college to undertake afirmative action that would dispense with the need for effective ord
communication. The Supreme Court dso rejected Davis suggestionsthat Davis could be given individua
supervision by faculty members whenever she attends patients or that certain required courses might be

dispensad with.

The Supreme Court held that Section 504 does not require such a fundamenta dteration in the
nature of aprogram. The United States Supreme Court stated:

“Moreover, an interpretation of the regulations that required the extensve
modifications necessary to include Respondent in the nursing program would raise grave
doubtsabout their vaidity. If these regulations were to require substantial adjusmentsin
exiging programs beyond those necessary to diminate discrimination againgt otherwise
qudified individuds, they would do morethan darify the meaning of Section504. Instead,

"|d. at 2366-67.

%8 d. at 2368.



they would congtitute an unauthorized extensionof the obligations imposed by that statute.

Neither the language, purpose, nor history of Section 504 revedls an intent to
impose an affirmétive action obligation on al recipients of federd funds. . . "%

The Court acknowledged that the difference between illegd discrimination and affirmative action
will not dways be clear, particularly inlight of the rapid technol ogica advanceswhicharetaking place. The
Court concluded that whether a particular refusa  to accommodate the needs of a disabled person
condtitutes discriminationwill have to be determined on a case by case basis. However, the Court clearly
ruled out mgor modifications to programs.

“In this case, however, it isclear that Southeastern’ s unwillingnessto make magjor
adjusmentsinitsnurang program does not condtitute such discrimination . . . Section504
Imposes no requirement upon an education ingtitution to lower or to effect substantial
modifications of standards to accommodate a handicapped person.”*°

FEDERAL REGULATIONS
A. Department of Justice Regulations

Both the Department of Justice and the Equal Employment Opportunities Commission (“EEOC”)
have promulgated regulations under the ADA. The Department of Justice regulations®! discuss the
definition of physical or menta impairments that substantialy limit one or more mgor life activities. The
Department of Justice noted that to be anindividud witha disgbility, the individud must have aphysicd or
mental impairment that substantialy limits one or more of the mgor life activitiesof suchindividud. Major
life activitiesinclude such things as caring for one ssdlf, performing manud tasks, waking, seeing, hearing,
gpeaking, breething, learning and working.

The Department of Justice noted that a person is considered an individua with a disability:

“When the individud’ s important life activities are restricted as to the conditions,
manner, or duration under which they can be performed in comparison to most people.
A personwith aminor trivid impairment, such as asmple infected finger, is not impaired
in a mgor life activity. A person who can wak for ten miles continuoudy is not
subgantidly limited in walking merdly because, on the eleventh mile, he or she beginsto
experience pan, because most people would not be adle to wak deven miles without

29 1d. at 2369-70.
0d. at 2370-71.
31 28 C.F.R. Part 36, Appendix B, Pages 583-585.
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experiencing some discomfort.”2 [Emphasis added]

The Department of Justice regulations further prohibit discrimination againgt an individud on the
basis of disahility inthe full and equa enjoyment of the goods, services, fadilities, privileges, advantages or
accommodations of any place of public accommodation.®* A public agency isrequired to provide goods,
sarvices, fadlities, privileges, advantages and accommodations to anindividud with a disgbility in the most
integrated setting appropriate to the needs of the individua .3

Appendix B of the Department of Justice regulations states that induding the term*“arecord of such
animparment” inthe definition of disability was designed to protect individuas who have recovered from
a physcal or mentd imparment that previoudy subgantidly limited them in a mgor life activity.
Discrimination on the basis of such a past impairment is prohibited. The term “being regarded as having
suchanimparment” isintended to cover persons who are treated by a public or private agency as having
a physca or menta imparment that substantidly limits a mgjor life activity. It goplieswhen apersonis
treated asif he or she hasanimparment and substantidly limitsamgor life activity, regardiess of whether
that person has an impairment.

The perception of the agency is a key dement in determining “regarded as having such an
imparment.” A person who perceives himsdf or hersdlf to have an impairment but does not have an
imparment and is not treated as if he or she has an impairment is not protected under the ADA. For
example, a person would be covered if a restaurant refused to serve that person because of a fear of
“negative reactions’ of othersto that person. A person would aso be covered if the personwas refused
service because it was perceived that they had animpairment that limited hisor her enjoyment of the goods
or services being offered.®

The Department of Judtice dtates, for example, that persons with severe burns often encounter
discrimination in community activities resulting in substantia limitations of mgjor life activitiess These
persons would be covered under the ADA based on the attitudes of others toward the imparment even
if they did not view themsdlves asimpaired.®

Thus, the Department of Justice stated that if apersonisnot alowed into apublic accommodation

321d. at pages 584-585.

3328 C.F.R. Section 36.201, 36.202.
34 28 C.F.R. Section 26.203.

3 Appendix B, pages 585-586.
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because of the myths, fears and stereotypes associated with disabilities, they would be covered under the
ADA. If apersonisrefused admittance onthe basis of an actual or perceived physica or menta condition,
and the public accommodation can set forth no legitimate reason for the refusa (such as falure to meet
igibility criteria), aperceived concern about admitting persons with disabilities could be inferred and the
individud would qudify for coverage under the ADA. A personwhoiscovered becauise of being regarded
as having an impairment is not required to show that the public accommodation perception is inaccurate
in order to be admitted to the public accommodation. A smilar test would apply to public services and
public programs. ¥

B. The Equal Employment Opportunity Commission Regulations

The regulations drafted by the EEOC prohibit discrimination on the basis of disability againg a
qudified individud in employment.

The EEOC went on to state that the determination of whether an individud is subgtantidly limited
inamagor life activity must be made on a case by case basswithout regard to mitigating measures, such
as medicines or assdtive or prosthetic devices. The EEOC noted that if an individud is not limited in a
mgor life activity, if the limitation does not amount to a sgnificant restriction when compared with the
abilities of the average person, then there is no subgtantid limitation on a mgjor life activity. The EEOC
dtated, for example, an individua who had once been able to walk at an extraordinary speed would not
be subgtantidly limited in the mgor life activity of waking if, asaresult of aphysica impairment, he or she
was only ableto walk at an average speed or even a amoderately below average speed.®

The EEOC noted that an individua who is unable to read because he or she was never taught to
read would not be anindividud witha disability because lack of educationis not animparment. However,
an individua who is unable to read because of dydexiawould be an individua with a disability because
dydexia, aleaning disability, is animparment. An individud is not subgtantidly limited in working, for
example, just because he or she is unable to perform a particular job for one employer, or because he or
sheisunable to perform a specidized job or profession requiring extraordinary skill, prowess or talent.
For example, aprofessiona basebal pitcher who injures his elbow and can no longer throw a baseball,
would not be considered substantialy limited in the mgjor life activity of working.*°

371d. at 586.

329 C.F.R. Section 1630.4.

3929 C.F.R. Section 1630, Appendix Page 396.
% 29 C.F.R., Part 1630, Appendix Page 397.
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C. Essential Functions

The EEOC noted that the determination of which functions are essentiad may be critical to the
determination of whether or not the individud witha disability isqudified. The essentia functions arethose
functions that the individud who holdsthe position must be able to perform unaided or with the assistance
of areasonable accommodation.*

Whether aparticular duty or functionis essential depends onwhether the employer actudly requires
employees in the position to perform the functions that the employer asserts are essentid. For example,
an employer may require lifting 50 pounds as an essentia function of the job. If, however, the employer
has never required any employeein that particular position to lift 50 pounds, this would be evidence that
lifing 50 poundsis not actudly an essentia function for this particular job. However, if the individud who
holdsthe positionis actudly required to performthe functionof lifting 50 pounds, the inquiry will thencenter
around whether removing the function would fundamentaly ater that position. In determining whether or
not afunction is essentid, the following factors will be consdered:

1 Whether the position exists to perform a particular function. For example, an individua
may be hired to proofread documents. The ahility to proofread the documentswould then
be an essentid function since thisis the only reason the position exigts.

2. Whether afunction is essentid is the number of other employeesavailable to perform that
job function or among whom the performance of that job function can be distributed.

3. The degree of expertise or skill required to perform the function. In certain professons
and highly skilled positions, the employee is hired for his or her expertise or ability to
performthe particular function. Insuch agtuation, the performance of that speciaized task
would be an essentia function.

Whether a particular functionis essentia isafactua determinationthat must be made on a case by
case basis. Written job descriptions prepared before advertising or interviewing gpplicantsfor the job as
wedl as the employer’s judgment as to what functions are essentid are among the relevant factors to be
consdered in determining whether a particular function is essentid.  The terms of a collective bargaining
agreement are also rlevant to the determination of whether a particular function is essential. The work
experience of past employees in the job or current employees in Smilar jobs is likewise rdevant to the
determination of whether a particular function is essentia . *?

The amount of time spent performing the particular function may aso assst in the determination of

“ 29 C.F.R., Part 1630, Appendix, Pages 399-400.
%21, at 400.
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whether that functionisessential. For example, if an employee spends the vast mgority of hisor her time
working a a cash register, this would be evidence that operating a cashregister isan essentid function of
thejob.®®

D. Reasonable Accommodation

The EEOC defines a*“qudified individud with adisability” as an individud who can perform the
essentia functions of the job with or without reasonable accommodation. An accommodation is defined
asany change in the work environment or in the way things are cusomarily done that enablesanindividud
with a disability to enjoy equal employment opportunities. The EEOC has indicated that there are three
categories of reasonable accommodation:

1 Accommodations that are required to ensure equa opportunity in the application process;

2. Accommodations that enable the employers employees with disabilitiesto perform the
essentia functions of the position held or desired; and

3. Accommodetions that enable the employers employees with disabilitiesto enjoy equa
benefits and privileges of employment as are enjoyed by employees without disabilities*

An employer, as a reasonable accommodation, may be required to permit an individud with a
disability the opportunity to provide and utilize equipment aids or servicesthat anemployer is not required
to provide as a reasonable accommodation. For example, an employer may be required to permit an
individud who isblind to bring a guide dog to work, even though the employer would not be required to
provide a guide dog for the employee.*®

Another potential accommodation is job restructuring. An employer may restructure a job by
redllocating or redistributing nonessentid or margina job functions. As an accommodation, an employer
may redistribute the nonessentia functions so that dl of the nonessentia functions that the qudified individud
with adisability can perform are made a part of the position that an individud with a disability is ableto
perform. Other nonessentid functions that the individud with a disability cannot perform would be
transferred to another position.*

An employer isnot required to redlocate essentid functions. The essentia functions are defined

43 1d. at 400.

4429 C.F.R,, Part 1630, Appendix, Page 401.
45 1d. at 401.
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asthosethat the individua who holds the job must perform with or without reasonable accommodation in
order to be consdered quadified for the position. The EEOC cites as an example that of a security guard
position that requires the individua who holds the job to ingpect identificationcards. An employer would
not have to provide anindividud who is legdly blind withanassistant to look &t the identification cards for
the legdly blind employee since this would meanthat the assistant was performing the job for the individua
with the disability rather than asssting the individuad to perform the job.*”

Anemployer may restructure a position by changing the time when an essentid functionof thejob
is performed. An example of this would be when an essentid functioncustomarily performed in the early
morning hoursis rescheduled to later in the day as a reasonable accommodation to a disability that does
not adlow performance of the function at the customary time. Reassignment to a vacant postion isadso
considered a potentia reasonable accommodation. Reassgnment generdly will be considered only when
accommodetion within the individua’ s current podition would pose an undue hardship. Reassgnment is
not available to applicants. An gpplicant for ajob must be qudified for and be able to perform the essentia
functions of the position sought with or without reasonable accommodation.*

Reassgnment should not be used to limit, segregate or otherwise discriminate against employees
with disabilities by requiring reassgnments to undesirable positions or undesirable locations. Employers
should reassgn adisabled individud to an equivdent position in terms of pay and gatus, if the individud
is qudified and if the position is vacant within a reasonable amount of time.*®

Anemployer may reassign anindividud to alower grade position if there are no accommodations
that would enable the employee to remain in the current position and there are not vacant equivalent
positions which the disabled individud is qudified for. An employee is not required to promote an
individua with a disability as an accommodation.>°

E. Undue Hardship

The EEOC noted that employerswill not be required to provide a reasonable accommodationthat
would impose an undue hardship on the operation of the employer’s business. Theterm “undue hardship”
means sgnificant difficulty or expense in, or resulting from, the provision of the accommodation. The
concept of undue hardship gpplies to more than financid difficulty. 1t dsorefersto extensive, subgtantial
or disruptive dterations which would fundamentdly ater the nature or operation of the busness.

4" See, Coleman v. Darden, 595 F.2d 533 (10th Cir. 1979); Id.
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The EEOC gives an example of an individud with a disabling visud impairment that makes it
extremdy difficult to seein dim lighting. The individud appliesfor apostionasawaiter in anightclub and
requeststhat the nightclub be brightly lit as a reasonable accommodation. Although the individua may be
able to perform the job in bright lighting, the nightdub will probably be able to demonstrate that the
particular accommodation, though inexpensive, would impose an undue hardship if bright lighting would
destroy the ambience of the nightclub and/or make it difficult for the customers to see the stage show.
However, if there is another accommodationthat would not create an undue hardship, the employer would
be required to provide the dternative accommodation.>!

F. Direct Threat

As a qudification standard for employment, an employer may require that an individua not pose
a direct threat to the hedth or safety of himsdf, herself or others. Such a standard must apply to all
gpplicants or employees and not just to individuals with disabilities. If an individud poses a direct threat
asareault of adisahility, the employer must determine whether a reasonable accommodationwould either
diminatethe risk or reduce it toanacceptable levd. If no accommodation existsthat would either diminate
or reduce the risk, the employer may refuse to hirean applicant or may discharge an employeewho poses
adirect threat.>

An employer, however, is not permitted to deny anemployment opportunity to an individud with
adisability merdly because of a dightly increased risk. Therisk can only be considered when it poses a
ggnificant risk (i.e., high probability of substantid harm). A speculative or remote risk is insufficient.

In conddering whether an individua poses a sgnificant risk of substantid harm to others, four
factors must be considered:

1. The duration of the risk;

2. The nature and severity of the potentia harm;

3. The likelihood that the potentid harm will occur; and
4, Theimminence of the potentid harm.

Congderation of the seriousness of the direct threat must rely on an objective, factua evidence -
not on subjective perceptions, irrationa fears, patronizing attitudes or stereotypes - about the nature or

Ld. at 402.
%2 |d. at 402-403.
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effect of aparticular disability, or of disabilitiesin generd. Relevant evidence may include input from the
individud witha disahility, the experience of the individua withadisability in previous smilar positions, and
opinions of medica doctors, rehdbilitation counselors or physica thergpists who have expertise in the
disability involved and/or direct knowledge of the individua with the disability.>

An employer may aso require that an individua not pose adirect threat of harmto hisor her own
safety or hedth. If performing the functions of the job would result in the high probaility of subgtantid
harm to the individud, the employer could reject or discharge the individua unless a reasonable
accommodationthat would not cause an undue hardship would avert the harm. For example, an employer
would not be required to hireanindividud, disabled by narcolepsy, who frequently and unexpectedly loses
consciousness, for acarpentry job where the essentid functions of the job require the use of power saws
and other dangerous equipment, where no accommodation exists that would reduce or diminate the risk.

The determination that thereexists a high probability of substantid harm to the individua must be
drictly based on vaid medicd andysis and/or other objective evidence. The assessment must be based
on individudized factua data, not on stereotypic or patronizing assumptions and must consider potentia
reasonable accommodations.>

G. Current Useof Illegal Drugs

Asthe EEOC regulations point out, anindividud currently engaging in the illegd use of drugs isnot
an individua with a disability for purposes of the ADA. lllegd use of drugs refers to both the use of
unlawful drugs, such as marijuana or cocaine, and to the unlawful use of prescription drugs.>

Employersmay discharge or deny employment to persons who illegally use drugs, on the basis of
suchuse, without fear of being held lidble for discrimination. The term* currently engaging” is not intended
to be limited to the use of drugs onthe day of, or withinamatter of days or weeks before, the employment
action istaken. The provison isintended to gpply to the illegd use of drugs that has occurred recently
enoughto indicate that the individud is actively engaged in such conduct. Individuads who are mistakenly
perceived as engaging inthe illega use of drugs, are not excluded fromthe definitionof the term*“ disability.”
Individuds who are no longer illegdly using drugs and who have either been rehabilitated successfully or
arein the process of completing a rehabilitation program are, likewise, not excluded fromthe definitionof
disabled. Anindividua erroneoudy regarded asillegdly using drugswould haveto show that he or shewas
regarded asadrug addict inorder to demonstrate that he or she meetsthe definitionof disability as defined

*31d. at 403.
% |d. at 402-403.
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in ADA.5®
H. Types of Prohibited Discrimination

Employersare prohibited fromrestricting the employment opportunities of qudified individuas with
disahilities on the basis of stereotypes and myths about the individud’s disability. The capabilities of
qudified individuals with disabilities must be determined on an individudized case by case basis. In
addition, employersare a so prohibited from segregating qudified employeeswithdisabilities into separate
work areas or into separate lines of advancement.’

It would dso be in violation of the ADA to deny employment to an gpplicant or employee with a
disability based upon generdized fears about the safety of an individua with such a disability or based on
generdized assumptions about the absenteeism rate of an individud with such a disability. In addition,
disabled employees are required to be accorded equa accessto hedth insurance coverage the employer
provides to other employees>®

However, preexigting conditionclausesincluded in hedthinsurance policies offered by employees
are not affected by the ADA. It would be permissible for an employer to offer an insurance policy that
limits coverage of certain procedures or treatments to a specified number per year. Leave policies or
benefit plansthat are uniformly gpplied do not violate the ADA smply because they do not address the
specia needs of every individud withadisability. Thus, for example, an employer that reducesthe number
of paid sick leave days that it will provide to dl employeesis not inviolationof the ADA evenif the benefit
reductionhasan impact on employees with disabilitiesin need of greater sick leave and medica coverage.
Benefits reductions adopted for discriminatory reasons violate the ADA. >

[ Failureto M ake Reasonable Accommodation

The EEOC regulations tate that the requirement to make reasonable accommodationisaformof
nondiscrimination. The obligation gppliesto al employment decisions and to the job gpplication process.
The reasonable accommodation requirement does not extend to the provison of adjustments or
modifications that are primarily for the personal bendfit of the individud withthe disgbility. Therefore, if the
adjugment or modification assgts the individua throughout his or her daily activities on and off the job, it
will be considered a personal itemthat the employer is not required to provide. Accordingly, anemployer

% |d. at 403-404.
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would generdly not be required to provide an employee witha disability with a prosthetic limb, whedchair
or eyeglasses, nor would anemployer have to provide as an accommodation any amenity or convenience
that is not job related such as a private hot plate, hot pot or refrigerator that is not provided to employees
without disabilities. However, if these items are required to meet job related needs rather than personal
needs, then the provision of such items may be required as a reasonable accommodation. An employer
is not required to restructure the essential functions of a position to fit the skills of an individud with a
disability who is not otherwise qudified to perform the job.*°

The EEOC regulations state that the reasonable accommodeation requirement should be viewed as
a means by which barriers to the equa employment opportunity of an individua with a disability are
removed or dleviated. These barriers may, for example, be physicd or structura obstacles that inhibit or
prevent the access of anindividua withadisability to job gtes, facilities or equipment. Thesebarriersmay
aso berigid work schedulesthat permit no flexibility asto when work is performed, when breaks may be
taken, inflexible job procedures that unduly limit the modes of communication that are used on the job or
the way in which particular tasks are accomplished.®

The term “otherwise qudified” is intended to daify that the requirement to make reasonable
accommodationis owed only toan individud withadisability who is qudified within the meaning of Section
1630.2(m) inthat he or she satidfies all the skill, experience, education and other job-related sdlection
criteria. Anindividua with adisability is* otherwise qudified” if heor sheisqudified for ajob, except that,
because of the disgbility, he or she needs a reasonable accommodation to be able to perform the job’s
essentid functions.®

Employers are required to make reasonable accommodation only to the physical or mental
limitations resulting fromthe disability of aqudified individud withadisabilitythat is known to the employer.
Therefore, anemployer would not be required to accommodate disabilitieswhenthe employer isunaware
of such disabilities. If an employeewithaknown disability is having difficulty performing hisor her job, an
employer may inquire as to whether the employeeisin need of areasonable accommodation. However,
it is in most cases, the responsibility of the individud with a disability to inform the employer that an
accommodation is needed. When the need for an accommodeation is not obvious, an employer, before
providing a reasonable accommodation, may require that the individud with a disability provide
documentation of the need for accommodation.®

When a qudified individuad with a disgbility has requested provison of a reasonable

% |d. at 406-407.
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accommodation, theemployer must makeareasonable effort to determine the appropriate accommodation.
The appropriate reasonable accommodationis best determined through a flexible, interactive process that
involves both the employer and the qudified individua with a disability. When aqudified individud with
adisability hasrequested a reasonable accommodationto assst in the performance of ajob, the employer
should:

1 Analyze the particular job involved and determine its purpose and essentia functions.

2. Conault with the individua with adisability to ascertain the precise job-related limitations
imposed by the individud’ s disability and how those limitations could be overcome with
a reasonable accommodation.

3. I nconsultationwiththe individud to be accommodated, identify potential accommodations
and assess the effectiveness each would have in enabling the individud to perform the
essentid functions of the position.

4, Congder the preference of the individua to be accommodated and select and implement
the accommodation that is most appropriate for both the employee and the employer.®*

After assessing the job functions in question, the employer, in consultation with the individua
requesting the accommodeation, should make an assessment of the specific limitations imposed by the
disability on the individud’s performance of the job’s essentia functions. This assessment will make it
possible to ascertain the precise barrier to the employment opportunity which, inturn, will makeit possble
to determine the accommodations that could dleviate or remove that barrier.®

When potentid accommodeations have been identified, the employer should review the
effectiveness of each potentid accommodation in asssting the individua in need of the accommodation in
the performance of the essentid functions of the pogtion. If more than one of these accommodations will
enable the individud to performthe essentid functions or if the individud would prefer to providehisor her
own accommodation, the preference of the individual with a disability should be given primary
congderation. However, theemployer providing the accommodation hasthe ultimate discretion to choose
between effective accommodations, and may choose the less expensive accommodation or the
accommodation that is easier for it to provide.%®

% 1d. at 407-408.
% d. at 408.
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J. Preemployment Inquiries

Section 1630.13(a) makes clear that an employer cannot inquire asto whether an individud has
adisability at the preoffer stage of the sdection process, nor can an employer inquire at the preoffer sage
about an applicant’s workers: compensation history.®’

Employersmay ask questions that relate to the gpplicant’ s ability to performjob related functions.
However, these questions may not be phrased in terms of disability. For example, an employer may ask
whether the gpplicant has a driver’s licensg, if driving is a job function, but may not ask whether the
goplicant has avisud disability. Employers may ask about an applicant’ s ability to perform both essentia
and margind jobfunctions. Employers, though, may not refuseto hire an gpplicant with adisability because
the gpplicant’ s disability prevents him or her from performing margind functions®

The purpose of Section1630.13(b) isto prohibit the administrationof medical testsor inquiriesto
employees that do not serve alegitimate business purpose. For example, if an employee suddenly starts
to use an increased amount of sick leave or starts to appear in poor hedth, an employer may not require
that employee to be tested for AIDS, HIV infection, or cancer unless the employer can demonstrate that
such testing is job related and consistent with business necessity.®°

Pursuant to Section 1630.14, employers are permitted to make preemployment inquiries into the
ability of an applicant to perform job related functions. The inquiry must be narrowly tailored. The
employer may describe or demongtrate the job function and inquire whether or not the applicant can
perform that function with or without reasonable accommodation. ™

An employer may dso ask an gpplicant to describe or to demonstrate how, with or without
reasonable accommodeation, the applicant will be able to perform job-related functions. Such a request
may be made of al gpplicantsin the same job category regardless of disability. Such arequest may dso
be made of an gpplicant whose known disability may interfere with or prevent the performance of ajob-
related function, whether or not the employer routindy makes such a request of dl gpplicantsin the job
category. However, the employer may not inquire as to the nature or severity of the disability.”

6729 C.F.R. Section 1630.13(3).
% |d. at 411.
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On an examination announcement or application form, an employer may request that individuds
with disahilities who will require a reasonable accommodetion in order to take the exam so inform the
employer within areasonabl e established time period prior tothe adminigtrationof the exam. The employer
may aso request that documentation of the need for the accommodation accompany the request.
Requested accommodeations mayindudeaccess ble testing sites, modified testing conditions and accessible
test formats.”

Physicd agility testsare not medica examinations and may be given at any point inthe application
or employment process. Such tests must be given to dl amilarly situated applicants or employees
regardiess of disability. If such testsscreen out or tend to screen out anindividua with adisability or aclass
of individuas with disabilities, the employer would have to demondirate that the test is job related,
condgent with busness necessty, and that performance cannot be achieved with reasonable
accommodation. ™

Pursuant to Section 1630.14(b), an employer may require post offer medica examinaions before
the employee beginsworking. The employer may condition the offer of employment on the results of the
examinaion, provided that dl entering employees in the same job category are subjected to such an
examination, regardless of disability, and the information is kept confidentid.™

Medica examinaions permitted by this section are not required to be job related and consistent
withbusiness necessity. However, if an employer withdraws an offer of employment because the medica
examination reved s that the employee does not stisfy certain employment criteria, either the exclusionary
criteriamust not screen out or tend to screenout anindividud witha disability or aclassof individuds with
disgbilities, or they must be job related and condgstent with business necessity. In showing that an
exclusonary criteria is job rdated and consstent with business necessity, the employer must dso
demondtrate thet there is no reasonable accommodation that will enable the individua with a disability to
perform the essentid functions of the job.”

For example, an employer makes a conditiond offer of employment to an gpplicant, and it isan
essentid function of the job that the applicant be available to work every day for the next three months.
An employment entrance examination then reveds tha the applicant has a disabling imparment that,
according to reasonable medical judgment that relies on the most current medical knowledge, will require
trestment that will render the gpplicant unable to work for a portion of the three monthperiod. Under these

21d. at 412.
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circumstances, the employer would be able to withdraw the employment offer without violaingthe ADA. ™

The information obtained froman entrance examinationor inquiry isto be treated asaconfidentia
medica record and may only be used in amanner consstent with the ADA and EEOC regulations. State
workers' compensationlawsarenot preempted by the ADA or thispart. Theselawsrequirethecollection
of information from individuas for state administrative purposes that do not conflict with the ADA or this
part. Consequently, employers or other covered entities may submit information to state workers
compensation officesor second injury fundsinaccordance withstate workers' compensation lawswithout
violating the ADA.”’

K. Fitnessfor Duty

Pursuant to Section 1630.14(c), employers may make inquiries or reguire medica examinaions
(fitnessfor duty exams) when there is a need to determine whether an employeeisdill able to performthe
essentid functions of his or her job. Employers or other covered entities may make inquiries or require
medica examinations necessary to the reasonable accommodation process. Employers may require
periodic physicas to determine fitness for duty or other medical monitoring if such physicas or monitoring
are required by medica standards or requirements etablished by federal, state, or local law that are
consistent with the ADA in that they are job related and consistent with business necessity. ”®

These standards may include federal safety regulations that regulate bus and truck driver
qudifications, as wdl as laws establishing medical requirements for pilots or other air transportation
personnel. These standardsa soinclude hedlth standards promul gated pursuant to the Occupational Safety
and Hedlth Act of 1970, the Federd Cod Mine Hedlth and Safety Act of 1969, or other smilar Satutes
that require that employees exposed to certain toxic and hazardous substances be medicaly monitored at
oecific intervals.™

The information obtained from such examinations or inquiries is to be treated as a confidentiad
medica record and may only be used in a manner consistent with the ADA.&°

®d.

1d.

81d. at 412-413.

" See, House L abor Report at 74-75. Id. at 413.
80 d.
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Section 1630.14(d) authorizes voluntary medica examinations, including voluntary medica
histories, as part of employee hedlth programs. These programs may include medica screening for high
blood pressure, waght control counsdling, and cancer detection. Voluntary activities, such as blood
pressure monitoring and the adminigtering of prescription drugs, such as insulin, are dso permitted. It
should be noted, however, that the medica records developed in the course of such activities must be
maintained in the confidential manner required by the ADA and must not be used for any purpose in
violaion of the ADA, such as limiting hedlth insurance digibility.8

L. Employer Defenses

Section 1630.15(a) indicatesthat the “traditiond” defenseto a charge of disparate treetment under
Title V11, asexpressed inMcDonnell Douglas Corp. V. Green,® Texas Department of Community Affairs
v. Burdine,® and their progeny, may be applicable to charges of disparate treatment brought under the
ADA # Disparatetrestment, with respect to Title | of the ADA, would mean that an individua wastreated
differently on the basis of his or her disability. For example, disparate treatment would have occurred
where an employer excludes an employee with a severe facid disfigurement from staff meetings because
the employer does not like to look at the employee. The individud is being treated differently because of
the employer’ sattitude toward hisor her perceived disability. Disparatetreatment hasa so occurred where
anemployer has apoalicy of not hiring individuas with AIDS regardiess of the individuas qualifications®

Inorder to prevall, the employer must show that the individua wastreated differently, not because
of hisor her disahility but for alegitimate nondiscriminatory reason suchas poor performance unrelated to
the individud’ s disability. Thefact that the individud’ sdisability isnot covered by the employer’ s current
insurance plan or would cause the employer’s insurance premiums or workers: compensation costs to
increase, would not be alegitimate nondiscriminatory reason justifying disparate treestment of anindividud
with a disability.®® The defense of a legitimate nondiscriminatory reason is rebutted if the aleged
nondiscriminatory reasonis shownto be false or pretextual. Documentation of poor performance or other
nondiscriminatory reasons for the employees’ actionsis essentia to maintaining a defense.®’

Under Section 1630.15(b) disparate impact is defined, with respect to Title | of the ADA, as

81 House Labor Report at 75; House Judiciary Report at 43-44. |d. at 413.
82411 U.S. 792 (1973).
8 450 U.S. 248 (1981).

8 See, Prewitt v. U.S Postal Service, 662 F.2d 292 (5th Cir. 1981).

81d.
8 Senate Report at 85; House Labor Report at 136 and House Judiciary Report at 70.
81d. at 413.
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uniformly gpplied criteria that have an adverse impact on an individua with a dissbility or a
disproportionately negative impact onaclassof individuas withdisabilities. Section 1630.15(b) statesthat
anemployer may use sdlection criteriathat have such a disparate impact, and that may screenout or tend
to screen out anindividua withadisability or aclass of individuds with disabilities only when they are job
related and consistent with business necessity. 8

For example, an employer interviews a blind candidate and a nonblind candidate for a pogtion.
Both candidatesare equaly qudified. The employer decidesthat whileit isnot essential to the job it would
be convenient to have an employee who has adriver’ slicense and so could occasiondly be asked to run
errands by car. The employer hiresthe individua who is not blind because this individua has adriver's
license. Thisisan example of auniformly applied criterion, having a driver’s license, that screens out an
individua who has adisability that makes it impossible to obtain adriver’ slicense. The employer would,
thus, have to show that this criterion is job related and consistent with business necessity.

However, even if the criterion is job related and consistent with business necessity, an employer
could not exclude an individua with a disability if the criterion could be met or job performance
accomplished with a reasonable accommodation. For example, if an employer requires, as part of its
application process, an interview that is job related and cons stent with business necessity, the employer
would not be able to refuse to hire a hearing impaired gpplicant because he or she could not be
interviewed. Since aninterpreter could be provided as areasonable accommodation that would alow the
individual to be interviewed, the sdlection criterion would thus be satisfied.*

With regard to safety requirements that screen out or tend to screen out an individual with a
disability or aclass of individuas with disabilities, anemployer must demongtrate that the requirement, as
gppliedto theindividud, stisfiesthe “direct threat” standard in Section1630.2(r) inorder to show that the
requirement is job related and consistent with business necessity. %

Section 1630.15(c) makes clear that there may beuniformly applied standards, criteriaand policies
not relating to selection that may aso screen out or tend to screen out an individud with adisability or a
class of individuds with disabilities. Aswith sdection criteria that have a disparate impact, nonsdection
criteria having such an impact may dso have to be job related and consstent with business necessity,

8d.

8 See House Labor Report at 55. 1d. at 413-414.
Dd. at 414.
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subject to consideration of reasonable accommodation. ®2

Some uniformly applied employment policies or practices, such asleave policies, are not subject
to chdlenge under the adverseimpact theory. “No-leave’ policies(e.g., noleaveduring thefirst Sx months
of employment) are likewise not subject to chalenge under the adverse impact theory. However, an
employer, in spite of its “no-leave’ policy, may, in appropriate circumstances, have to consider granting
aleave to an employee with a disability as a reasonable accommodation, unless the provison of aleave
would impose an undue hardship.®

Section 1630.15(d) indicates that an employer aleged to have discriminated because it did not
make a reasonable accommodation may offer as a defense that it would have been an undue hardship to
make the accommodation. However, an employer may not Smply assert that aproposed accommodation
will cause it undue hardship and be relieved of the duty to provide accommodation. An employer will be
required to present evidenceand demondtratethat the accommodationwill, infact, cause it undue hardship.
Whether aparti cular accommodationwill impose an undue hardship for a particular employer isdetermined
onacase by case basis. Consequently, an accommodation that posesan undue hardship for oneemployer
a aparticular time may not pose anundue hardship for another employer, or even for the same employer
at another time. In a Imilar manner, an accommodeation that poses an undue hardship for one employer
inaparticular job setting, such as atemporary constructionworksite, may not pose an undue hardship for
another employer, or even for the same employer a a permanent work site.®

Excessive financid burden is only one possible basis upon which an employer might be able to
demonstrate undue hardship. An employer could dso demondtrate that the provison of a particular
accommodationwould be unduly disruptive toitsother employeesor to the functioning of itsbusiness. The
terms of a collective bargaining agreement may be rdevant to this determination. By way of illudtration,
an employer would likely be able to show undue hardship if the employer could show that the requested
accommodation of the upward adjustment of the business thermostat would result in it becoming unduly
hot for its other employees, or for itspatrons or customers. The employer would thus not haveto provide
this accommodation. However, if there was an dternate accommodation that would not result in undue
hardship, the employer would have to provide that accommodation.*®

Section1630.16(e) appliesthe “ direct threat” andysis to the particular Situationof accommodating
individuds withinfectious or communicable diseasesthat are transmitted through the handling of food. The

21d.
% d.
% See House Judiciary Report at 42. 1d. at 414.
%d.
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Depatment of Hedlth and Human Services is required to prepare alist of infectious and communicable
diseases that are trangmitted through the handling of food. If an individua with a disability has one of the
listed diseases and worksinor gppliesfor a positioninfood handling, the employer must determine whether
there is a reasonable accommodation that will diminate the risk of transmitting the disease through the
handling of food. If thereisanaccommodationthat will not pose an undue hardship, and that will prevent
the transmission of the di sease through the handling of food, the empl oyer must provide the accommodation
totheindividud. Theemployer, under these circumstances, would not be permitted to discriminate against
the individua because of the need to provide the reasonable accommodation and would be required to
maintain the individua in the food handling job.%

JUDICIAL DECISIONS
A. Purpose of the Law

The Americans with Disgbilities Act was not intended to provide generd protection for persons
suffering from illnesses, but wasdesigned to protect people who are discriminated againgt either because
they aredisabled or because thar employer misakenly believesthemto bedisabled. Thereisno violaion
of the ADA if the employer discriminatesagaingt employeesdue to their being ill or because the employer
believes them to beill, even permanently ill if they are not also disabled.”’

In Chrigtian, the plaintiff alleged that she was fired from St. Anthony’ sMedical Center in violaion
of the ADA because she had a condition known as hypercholesterolemia, which meant that she had an
excessve amount of cholesterol inher blood. The didtrict court dismissed the plaintiff’s clam asfailing to
state a cause of action under the ADA and the Court of Appeds affirmed. The plaintiff aleged that she
was fired because of the digma of having a serious medica condition or because of the cost of the
treatment to the employer’ s hedlth plan. The Court of Apped's stated, “ She bdieves in other words that
the Americanswith Disabilities Act protects an employee frombeing fired because of illness. 1t doesnot.”%®

In Sefken v. The Village of ArlingtonHeights * the Court of Appedls held that Congress enacted
the ADA to level the playing fied for disabled people. The court held that Congress perceived that
employerswere basing employment decisions on unfounded stereotypes. However, the court held that the
ADA does not erect animpenetrable barrier around the disabled employee, preventing the employer from

% |d. at 415.

9 Chrigian v. St. Anthony Medica Center, 117 F.3d 1051, 1053 (7th Cir. 1997).

% |d, at 1052-53.
% 65 F.3d 664 (7th Cir. 1995)

24



taking any employment action against the employee.®

InMcDonald v. Commonwealth of Pennsylvania,*** the Court of Appedls held that inenacting the
ADA, Congressintended to broaden coverage beyond the coverage of the Rehabilitation Act of 1973.
The court noted that the case law under Section504 of the Rehabilitation Act was animportant and helpful
source for interpreting the ADA, and substantive standards for determining ligbility under both acts were
the same.’®?  The court aso noted that the legidative history of the ADA demonstrated that Congressional
committees drafting the ADA were very familiar with regulations previoudy adopted to implement Section
504 and that certain aspects of the committee reports used language from the 504 regulations in explaining
the meaning of the ADA.1%

B. Definition of Disability

The precise definition of disability under the ADA has been litigated in a number of cases. The
courts have generdly followed the EEOC' s regulatory definitions of what congtitutes a disability. The
United States Supreme Court expanded somewhat the definitionof mgjor life activity by indudingthe ability
to reproduce. In Abbott v. Bragdon,'™ the United States Supreme Court held that a person who was
HIV-positive was disabled under the ADA. The Court held that persons whose ability to reproduce has
been impaired, have had amgjor life activity affected and are disabled under the ADA 2%

Theinability to perform a particular job, as opposed to aclass of jobs, isgenerdly inaufficient to
establishadisability. In Thompsonv. Holy Family Hospital,** the Court of Appeds held that anursewho
suffered awork related injury and could not lift more than twenty-five pounds was not disabled snce the

100 | g ot 666.

101 62 F.3d 92 (3rd Cir. 1995).
102 | g, gt 94.

10819, gt 95,

104 118 S,Ct.2196 (1998).

105 See, Runnebaum v. Nations Bank of Maryland, 123 F.3d 156 (4th Cir. 1997) (a person
who is HIV-postive but asymptomatic was disabled within the meaning of the ADA on the grounds
that thair gatus as HIV-pogtive was an impairment which subgantidly limits the mgor life activity of
reproduction).

106 121 F.3d 35-37 (9th Cir. 1997).
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restrictiondid not substantialy limit her ability to work. In McKay v. Toyota Manufacturing USA, % the
Court of Appeds held that aten pound lifting restrictionwhichonly disqudified the plaintiff from a narrow
range of jobs did not subgtantialy limit the plaintiff’s ability to work. In Price v. Marathon Cheese
Corporation,*® the Court of Appeals hdd that a plaintiff’ scarpal tunne syndrome did not substantially limit
the plaintiff in amgor life activity such aswork.

C. Major Life Activities

The ADA provides protectionfor thosewho have aphysica or mentd impairment that subgtantialy
limits one or more of their mgor life activities. Such individuas qudify as disabled under the ADA, and
are, therefore, entitled to invoke the Act’ s protective measures. Thoughthe ADA does not define “maor
life activities,” the U.S. Equal Employment Opportunity Commission(*EEOC”) definesmagjor life activities
as induding “functions such as caring for onesdf, performing manud tasks, waking, seeing, hearing,
speaking, breathing, learning, and working.” The EEOC notes that thislist is not inclusive, and provides
further examples of possble mgor life activities such as Stting, standing, lifting, and reaching.

While many mentd and physica impairments may affect one' s ability to participatein amgor life
activity, an imparment will not qudify an individual as disabled as defined by the ADA unless the
imparment is subgtantidly limiting.  An imparment may be described as “subgantidly limiting” if the
imparment leaves an individud “unable to perform, or significantly restricted as to the condition, manner
or durationunder whichthe individud can perform, amgjor life activity as compared to an average person
in the generd population.” Davidson v. Middfort Clinic, Ltd.*®

InDavidson, the Court of Appeds held that “not every impairment that affectsamaor life activity
will be considered disabling; only if the resulting limitation is significant will it meet the ADA’s test."1°
While the court agreed with Davidson that Attention Deficit Hyperactivity Disorder (“ADD”) was an
impairment for purposes of the ADA, it found that ADD only condtitutes a disability with regard to the
mgor life activity of learning, yet did not subgtantidly limit her ability to work. The court found that
Davidson’sADD did affect some aspects of her job performance, but thisaone did not prevent Davidson
from performing the mgjor life activity of working. To proveher ADD limited her ability towork, Davidson
would have to prove that she was “sgnificantly regtricted in the ability to perform either aclass of jobs or
abroad range of jobsinvarious classes as compared to the average person having completed comparable

107 110 F.3d 369 (6th Cir. 1997).
108 119 F.3d 330 (5th Cir. 1997).
109 133 F.3d 499 (7th Cir. 1998).
110 |d, at 505.
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training, skills and abilities™** The court held that her ADD did not limit her ability to work in such away.

In Bragdon v. Abbott,'*? the U.S. Supreme Court held that a person who was HIV-positive, but
did not currently manifest symptoms of AIDS, was qudified as disabled under the ADA. In Bragdon,
Abbott went to Bragdon's office for adenta appointment. Abbott disclosed her HIV-positive status on
her patient regigtration form. Although Bragdon completed the dental exam, he told Abbott he would not
be able to fill her cavity due to her HIV status unless he performed the procedure in a hospita a her
additional expense. Abbott declined his offer and inturnfiled this discriminationsuit under the ADA. The
Supreme Court hdd that Abbott was protected by the ADA because HIV, even when asymptomatic,
“subgtantialy limits the mgjor life activity of reproduction.”'*®

Incontrast to Bragdon, the Court of Appeds inKraue! v. lowaMethodist M edical Center,*'* held
that to treat reproductionasamgor life activity under the ADA would be inconsstent withthe intent of the
Act. In 1992, Kraud was diagnosed with endometrioss. Following surgery to correct her condition,
Krauel unsuccessfully attempted to become pregnant. Kraue thensought the help of afertility dinic, and
suedlowaM ethodist M edical Center for not covering infertility treatment. Thecourt ruled againgt Kraud’s
discrimination dam, holding thet to define reproductionand caring for others as mgor life activities would
be a“considerable stretch of federd law.”*®

In Holihan v. Lucky Stores, Inc., ' the Court of Appeds held that Holihan's menta problems,
induding depressionand anxiety, did not subgtantidly limit any of hismgjor life activities. After successfully
managing eght different stores over a span of sixteen years, Holihan suddenly became the subject of
numerous employee complaints. He was soon diagnosed with * stress related problems precipitated by
work” and received several months paid leave to recover. During this time off, Holihan pursued other
businessactivitiesand worked upto eighty hours per week. When Lucky did not rehirehim to hisprevious
position as manager upon his return, Holihan filed this discrimination suit based upon his dleged menta
disabilities. The court held that Holihan was not disabled as hisimpairments did not subgtantidly limit his

11 |d, at 506.

112 118 S.Ct. 2196 (1998).

13 |d at 2205.

114 95 . 3d 674 (8th Cir. 1996).
U5 |d, at 677.

116 87 F.3d 362 (9th Cir. 1996).
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ability to perform any of his mgor life ativities, induding working.**

In Suttonand Hintonv. United Air Lines, Inc.,**® the Court of Appeals held that the plaintiffs poor
vison did not quaify them as disabled under the ADA. The plaintiffs argued that United’ s hiring policies
were discriminatory because they were denied pilot positions based upon their uncorrected vison, even
though their corrected vision was 20/20. The court held that “ the determination of whether anindividud’s
imparment subgtantidly limitsa mgor life activity should take into congderation mitigating or corrective
measures utilized by the individua.”**® Because millions of Americans suffer visud impairments just as
serious as those of the plantiffs, the court refused to define the plaintiffs as “disabled.” Under such an
expansve reading, the court hed “the term “disabled” would become ameaningless phrase, subverting the
policies and purposes of the ADA and distorting the class the ADA was meant to protect.”%

Despite an employee' s kidney condition which required two corrective surgeries, the Court of
Appeds in Roush v. Weastec, Inc.,*** hdd that “generdly, short-term, temporary restrictions are not
substantialy limiting” with regard to mgjor life activities'?? The court held that athough Roush's kidney
conditiondid not condtitute a disability within the meaning of the ADA, her recurring bladder inflammetion
could befound asaphysicd conditionwhichsubgantialy limited her ability to work. Because her bladder
condition caused her substantia pain and would not alowher to participate inthe mgjor life activity of work
without medication, the court recognized it as a potentidly limiting imparment.

In Dutcher v. Ingdls Shipbuilding,*?® the Court of Appedls held that Dutcher’s arm injury did not
restrict her fromworking. The court held that “the inability to perform one aspect of ajob while retaining
the ability to perform the work in generd does not amount to substantid limitation of the activity of

17 See, Zirpd v. Toshiba America Information Systems, Inc., 111 F.3d 80 (8th Cir. 1997)
(Zirpe’ s panic disorder did not substantidly limit any of her mgor life activities); Witter V. Delta Air
Lines, Inc., 138 F.3d 1366 (11th Cir. 1998) (Narcissgtic Persondity Disorder and Cyclothymiadid
not condtitute a disability and did not substantidly limit Witter’ s ability to work).

118 130 F.3d 893 (10th Cir. 1997).
119d. at 901.

120 |d. at 893.

121 96 F.3d 840 (6th Cir. 1996).
122 |d. at 843.

123 53 F.3d 723 (5th Cir. 1995).
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working.”*?* The Court of Appealsin Bolton v. Scrivner, Inc.,** held preemption from employment in
one' schosenfidd did not establisha substantial limitationon working. InBridgesv. City of Bossier,'?® the
Court of Appedsheld that Bridges hemophiliadid not subgtantialy limit him from performing a class of
jobs or the major life activity of working. In Talandav. KFC Nationa Management Company,*?” the
Court of Appeds hdd that an employee’ s missing teeth did not condtitute a disability under the ADA and
did not limit her performance in any mgor life activity.

The Court of AppedsinReevesv. JohnsonControls World Services, Inc.,*? hdd that Reeveswas
not disabled within the meening of the ADA despite his diagnosed condition of “panic disorder with
agoraphobia.” Reeves argued that his mgor life activity of “everyday mobility” was subgtantialy limited
dueto hismentd impairment as he experienced panic when done or when traveing in an automobile or
over abridge. Thecourt held that every day mobility isnot amgor lifeactivity, and Reeves, therefore, was
not protected by the ADA.

In Robinson v. Globa Marine Drilling Company, ' the Court of Appeds hed that dthough
Rohinson did suffer from asbestoss, his condition did not subgtantidly limit any of hismgjor life activities.
Though ashestosisisaprogressive and oftenfatal condition of the lungs, the court found that thisimpairment
did not limit his ability to breathe or work. Similarly, the Court of Appedsin Ryanv. Grae & Rybicki,
P.C.,** hdd that colitis was animpairment, but did not congtitute a disability becauseit did not substantialy
limit one smgor life activity of caring for onesdf.

In Williams v. Channel Master Satellite Systems, Inc.,*** the Court of Appeals held that, despite
her neck and back injuries, Williams was not disabled under the ADA. Although her injuries prevented
Williams from working for several months and did not alow her to lift heavy objects, the court found that

1244 at 726,

125 36 F.3d 939 (10th Cir. 1994).

126 92 F.3d 329 (5th Cir. 1996).

127 No. 97-2025 (7th Cir. 1998).
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she was not restricted from lifting, working, or performing any other mgjor life activity.**?

In Kely v. Drexd University,*® the Court of Appeals held that Kelly was not disabled under the
ADA, and that hisimpairment did not subgtantialy limit his mgor life activities of walking and working. In
1987, Kdly fractured his hip leavinghimwithanoticesble limp. Kelly’'sjob wasdiminatedin 1993. Kdly
sued Drexel under the ADA daming he was discriminated against based upon hisimparment. The court
held that dthough Kelly’s bad hip forced him to hold handrails while climbing stairs and to walk dower,
his impairment did not substantialy limit his ability to wak or work. In Aucutt v. Sx Hags Over Mid-
America, Inc.,*** the Court of Appeds smilaly held that Aucutt's heart problems, induding high blood
pressureand coronary artery disease, did not quaify himas disabled and did not prevent imfromworking.

The Court of Appedsin Lowev. Angelo's Itdian Foods,** hed that Lowe's multiple sclerosis
(*“MS’) may subgtantidly limit her mgor life activity of lifting. The court held that because MS isadisease
for which there is no cure and because the long termimpact of the di sease will vary depending onthe form
the M S takes, Lowe created a genuine issue of materiad fact with regard to her ability to lift.*%

D. IlIness and Physical Impair ments

Discrimination againg those with illnesses and physical impairments is prohibited by the ADA.
Congress attempted to provide an equa opportunity for those with illnesses and impairments to secure
employment by enacting the ADA whose provisons are “intended to combat the effects of archaic
attitudes, erroneous perceptions, and myths that have the effect of disadvantaging” those with disabilities.
Gordonv. E.L. Hamm & Associates, Inc.™*’

132 See, Ray v. Glidden Company, 85 F.3d 227 (5th Cir. 1996) (athough avascular necrosis
was an imparment which prevented him from lifting heavy objects it did not substantidly limit his ability
to work); Wooten v. Farmland Foods, 58 F.3d 382 (8th Cir. 1995) (restrictions against working with
mest products in a cold environment did not substantidly limit the mgor life activity of working),
Robinson v. Neodata Services, Inc., 94 F.3d 499 (8th Cir. 1996) (work-related injury did not
substantidly limit her ability to work).

13394 F.3d 102 (3rd Cir. 1996).
13485 F.3d 1311 (8th Cir. 1996).
135 87 F.3d 1170 (10th Cir. 1996).

136 See, Best v. Shdll Qil Company, 107 F.3d 544 (7th Cir. 1997) (Best’s knee injury raised an
issue of fact asto whether he was subgtantialy limited in the mgor life activity of working).

137100 F.3d 907 (11th Cir. 1996).
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What condtitutes anillnessor physica imparment may sometimesvary from court to court. Some
courts broadly construe these terms, finding that “it seems more consistent withCongress' broad remedial
godsin enacting the ADA . . . to interpret the words ‘individud with adisability’ broadly, sothe Act's
coverage protects moretypes of people againg discrimination.” Arnold v. United Parcel Service, Inc.*®
Other courtsapply amore narrow interpretation of ilinessand phys cal impairment to ensurethat only those
for whom the Act was truly intended can invoke its protection. Despite these differences, most courts
agree that insulin-dependent diabetics, epileptics, and HIV carriers will dways be regarded as disabled
under the ADA. The following cases demonstrate the most recent interpretations of the termsillness and
physica imparment in the context of employment discrimination.

In Matczak v. Frankford Candy and Chocolate Company,™* the Court of Appeals held that
“disabled individuds who control ther disability with medication may dill invoke the protections of the
ADA "1 Despite controlling hisepilepsy for over thirty yearswith medication, Matczak suffered aseizure
at work. The digtrict court granted summary judgment for Matczak’ semployer, holding that Matczak can
engage in mog life activities and was thereby precluded from ADA protection. The Court of Appeds
reversed this decison, holding that Matczak’ s epilepsy does condtitute a disability under the ADA as his
participation in mogt life activities is contingent upon use of medication.***

In Doane v. City of Omaha,*? the Court of Appeals hed that Doane' s blindnessin one eye did
qualify as adisahility under the ADA, and that failing to rehire him based upon that disability congtituted
discrimination by his employer. Despite corrected overadl vision of 20/20 and more than ten years of
service, Omaha advised Doane hiscareer as a police officer was over after undergoing an eye examinetion.
Doane requested reemployment severd times, but was denied due to hisblindnessinone eye. The didtrict
court ordered the city to rehire Doane and to alow him to participate in police recruit training. The Court
of Appeds affirmed this decison and held that Doane had successfully performed his job despite his
disability for years before his discharge, and to terminate him based upon that disability would violate the
ADA.

138 136 F.3d 854 (1t Cir. 1998).
139 136 F.3d 933 (3rd Cir. 1997).
10 |, at 937.

141 See, Arnold v. United Parcel Service, Inc., 136 F.3d 854 (1st Cir. 1998) (insulin dependent
diabetic is disabled under the ADA even if medication is necessary to perform most mgjor life activities;
underlying medicd condition is a disghility).

142115 F.3d 624 (8th Cir. 1997).
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The Court of Appealsin Katz v. City Metal Co.. Inc.,*** hdd that Katz was disabled as a result
of his heart attack, and that City Metd’ sterminaionof Katz wasin violation of the ADA. Katz, ascrap
metal salesman, never recelved any negative reports about the qudity of hisjob performance prior to his
heart attack. Despite this, City Metd fired Katz five weeks after his heart attack on the pretext of failing
to submit aweekly travel schedule. The Court of Appedlsreversed the digtrict court’ sfinding of summary
judgment for City Metd, holding that Katz proved a prima facie case of discrimination under the ADA.
Though the Court of Appeds hdd that Katz was disabled under the ADA, it explained that “the
determination of whether an individua has adisability is. . . based . . . on the effect of that imparment on
the life of the individud. Someimpairmentsmay be disabling for particular individuasbut not for others.”*4

Many courts have recently held that athough an employees disability may qudify them for
protectionunder the ADA, ther disgbility did not entitle them to immunity fromtermination. In Matthews
v. Commonwedlth Edison Company,#° the Court of Appeals hdd that despite the employee s disabilities
resulting froma recent heart attack, his employer was justified infiring him due to extensve absencesfrom
work. Asaresult of Matthews heart atack, he missed work for severa months, only to returnonapart-
time bass. The court held Matthews was fired not for his disability, but for the consequences of his
disability. The court explained that “the employer who fires a worker because the worker isadiabetic
violatesthe Act; but if he fireshimbecause he is unable to do his job, there is no violation, eventhoughthe
diabetes is the cause of the workers s inability to do hisjob."4

In Matthews, the court provides further examples of when one with an illness or physical
imparment will not be protected from termination under the ADA. The court explainstha ablind person
will not be able to sue a prison which refuses to hire him as a guard, while an acohaolic will not be able to
sue a trucking company that will not hire im because as a consegquence of his acoholismhis driving license
has been revoked. Following suchlogic, if two workers are vying for the same promotion to ajob which
requires a lot of reading, and one is dydexic and as a result reads very dowly, it is not disability
discriminationfor the employer to give the promotion to the worker who cando the job better. However,
it would violate the ADA if the employer refused to consder the dydexic worker for the promotion due
to his disability.

143 87 F.3d 26 (1st Cir. 1996).
144 1d. at 32.
195 128 F.3d 1194 (7th Cir. 1997).

146 1d. at 1196. See, Myersv. Hose, 50 F.3d 278 (4th Cir. 1995) (bus driver unable to drive
safely as aresult of diabetes may be terminated).
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InMararriv. WCI Stedl, Inc.,**” Mararri sued WCI under the ADA for wrongful terminationdue
to hisillness. Mararri argued that dthough he failed the company’ s sobriety tests, he was protected asan
aoohalic by the ADA dueto hisdisability. The court held that “while the ADA protects an individud’s
datus as an acoholic, merdy being an acoholic does not insulate one from the consequences of one's
actions.”** In Cdllings v. Longview Fibre Co.,**° the Court of Appeds hed that the ADA does not
exempt dcohoalics from reasonable rules of conduct, “and employers must be dlowed to terminate their
employees on account of misconduct, irrespective of whether the employee is handicapped.”**°

Similarly, the Court of AppedsinEllisonv. Software Spectrum, Inc.,>* held that dthough Ellison’s
breast cancer was animparment, the ADA did not shidd her fromterminationbased uponthat imparment.
Instead, the court held that Ellison was fired for reasons other than her impairment. Her employer did not
discriminate against her based upon her impairment asthey later hired her in another department. 2

In McKay v. Toyota Motor Manufacturing, U.S.A., Inc.,’ the Court of Appeds hdd that
McKay’'s physica disability caused by carpa tunne syndrome did not entitle her to ADA protection
because her impairment disqudified her fromonly anarrow range of jobs. The Court of Appedsin Bridges
v. City of Bosser,*> smilarly held that Bridges, a hemophiliac seeking employment as a firefighter, could
not invoke ADA protection againgt the city for not hiring him due to his condition because his impairment
prevented him from such a smdl range of job opportunities.

In Chridtian v. St. Anthony Medical Center, Inc.,**® the Court of Appeds hdd that Chrigian, a
hypercholesterolemic suffering from excessive amountsof cholesterol in her blood, was not terminated in

147 130 F.3d 1180 (6th Cir. 1997).
18 |d, at 1182.

149 63 F.3d 828 (9th Cir. 1995).
190 |, at 832.

151 85 F.3d 187 (5th Cir. 1996).

152 See, Gordon v. E.L. Hamm & Associates, Inc., 100 F.3d 907 (11th Cir. 1996) (though
employee s Sde effects due to chemotherapy are impairments under the ADA, his clam of
discrimination failed as the court found he was fired for reasons other than his imparments).

153 110 F.3d 369 (6th Cir. 1997).
154 92 F.3d 329 (5th Cir. 1996).
15 117 F.3d. 1051 (7th Cir. 1997).
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violation of the ADA. The ADA was designed to protect those who are discriminated againg by thar
employer because they are disabled, or because they are perceived to be disabled. In Chridtian, the court
held that “if the employer discriminates againgt them on account of their being ill (or being believed by him
to beill), even permanently ill, but not disabled, thereis no violation of the ADA.."*¢

E. Mental Impairments

In Soileauv. Guilford of Maine,**’ the Court of Apped's hdld that the ahility to get dong withothers
is not amgor life activity. The plaintiff had claimed that he could not get dong with his co-workers
because of periodic episodes of depression and, therefore, he was disabled. The court rejected the
plantiff’s contention and held that “inability to interact with others came and went and was triggered by
vicisstudes of life whichare normaly stressful for ordinary people losing agirlfriend or being criticized by
asupervisor. Soileau’ slast depressive episode was four years earlier, and he had no apparent difficulties
intheinterim. To impose legdly enforceable duties onan employer based on suchan amorphous concept
would be problematic."**®

In Soileau, the Court of Appeals further found that there was not evidence to show any substantial
limitation on the employee s ability to perform amgor life activity (i.e., work). The court noted that one
factor to be consdered in determining whether an individud is subgtantidly limited in amgor life activity
isthe nature and severity of the impairment. Here, the court found that the evidence did not establishthat
Soileau had particular difficulty in interacting with others except for his supervisor. The court found that
Soileau was able to perform his norma daily chores and that there was a lack of evidence to show
Substantia impairment.**°

In Webb v. Mercy Hospital,**° the Court of Appeds rejected an employee's claim of mental
imparment. Theemployee clamed that she suffered from depression and that her employer discriminated
agang her because of it. However, the court hdd that there was insuffident evidence to show that the
employer had knowledge of her diagnosis of depression and, therefore, regarded her as being mentdly
impaired. The court hed that a person is regarded as having an imparment that subgtantialy limits mgor
life activities when others treat that person as having a subgtantialy limiting impairment. An employer’s
knowledge that an employee exhibits symptoms which may be associated with an imparment does not

15 |dl, at 1053.

157 105 F.3d 12 (1st Cir. 1997).
158 |d, at 15.

199 |,

160 102 F.3d 958 (8th Cir. 1996).



necessarily show that the employer regarded the employee as disabled. The court held that the employee
falled to make a sufficient showing that she was disabled within the meaning of the ADA. The court held
that without evidencethat the employer had knowledge of the prior diagnoss, that diagnosis cannot be the
basis for inferring that she was regarded as mentally impaired.**

InOlsenv. Genera Electric Astrospace,* the Court of Appedls held that an employee had stated
aprimafacie case that he was not hired by the employer because the employer regarded him as disabled.
The court based its decision on evidence that the employer spent gpproximately one third of the interview
asking the employee about his hedth. The employee had previoudy worked for the company and was
supervised by the person conducting the interview. The employee had told the supervisor that he had been
hospitalized for tests to diagnose a possible deep disorder and that dl of the tests had beennegative. The
employeewasl|ater diagnosed as having a multiple persondity disorder in additionto post-traumeatic stress
disorder. The Court of Apped's remanded the matter back to the district court.

InPalmer v. Circuit Court of Cook County, % the Court of Appeds held that adiagnos's of major
depression and delusiona (paranoid) disorder qudified as a disability. However, the individua was not
otherwise qudified for a position where the employee threatened other employees. In Pamer, the
employee had threatened her supervisor and co-workers on numerous occasions. The court held that a
persondity conflict with the supervisor or co-worker does not establish a disability within the meaning of
the ADA evenif it produces anxiety and depression.

However, if a persondity conflict triggers a serious mentd illnessthat in turn is disabling, the fact
that the trigger was not itself a disabling illness is no defense.  Schizophrenia and other psychosis are
frequently triggered by minor accidents or other sources of norma stress. The court held that there was
no evidence that Palmer wasfired because of her mentd illness. She was fired because she threatened to
kill another employee. The cause of the threat may have been her menta illness, but regardless, an
employer may fire an employee because of the employee’ s unacceptable behavior. The fact that the
unacceptable behavior was preci pitated by a mentd illnessdoes not present anissue under the ADA. The
ADA does not requireanemployer to retain a potentidly violent employee. The Act protectsonly qudified
employees, that is, employees qudified to do the job for which they were hired, and threatening other
employees disqudifies an individua from employment. 164

161 1d, at 959.
162 101 F.3d 947, (3d Cir. 1996).
163 117 F.3d 351 (7th Cir. 1997).
1641, at 352.
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F. Temporary Injuries

Most courts have ruled that temporary impairments of short duration, with litle or no long term
permanent impact, do not quaify as disabilities under the ADA.

In Rogers v. International Marine Terminds, Inc., the Court of Appedls held that an injury to a
worker’ s ankle, which under workers' compensation laws was rated as a 13 percent permanent partia
disahility, did not qudify as a disability under the ADA. The court held that the ankle injuries were
temporary and did not congtitute a permanent disability. The Court of Appedls stated:

“When Rogers was terminated effective January 6, 1993, he acknowledges that
he was unavailable for work, recuperating from dective ankle surgery performed amonth
earlier. Infact, Rogers remained unavailable for work until released by his physician in
December, 1993. Because Rogers could not attend work, heisnot a*‘qudified individua
withadisability’ under the ADA. Asseverd courtshaverecognized, ‘an essentid eement
of any...job is an ability to appear for work...and to complete assigned tasks within a
reasonable period of time.’ "%

The court upheld Rogers' layoff and held that nothing inthe reasonable accommodation provisons
of the ADA requires an employer to wait an indefinite period for an employee’ s medica condition to be
corrected.

In Burch v. Coca Cola Company,'®” the Court of Appeds held that an employee’ s drunkenness
or inebriation was atemporary disability. The court held that the employee produced no evidencethat the
effects of hisacohol induced inebriation was more thanatemporary impairment of the senses. The court
held that dthough acoholism affected how the employee lived and worked, it was insufficient to trigger
coverage under the IDEA. The Court of Appeds Stated:

“Burch’ stestimony that hisinebriationwas frequent does not make it a permanent
imparment. Permanency, not frequency, is the touchstone of a subgtantidly limiting
imparment. Although Burch's dcoholism may have been permanent, he offered no
evidence that he suffered from any subgantialy limiting impairment of any significant
duration.”1¢8

165 87 F.3d 755 (5th Cir. 1996).
166 |dl, at 759.

167 119 F.3d 305 (5th Cir. 1997).
18, at 316.

36



The court in Burch noted that Burch was able to perform the functions of his job and sought
reingatement to his position without modification.

In Sanders v. Arneson Products, Inc.,'® the Court of Appeds hdd that a cancer related
psychologica disorder of temporary duration did not qudify as a disability under the ADA. The court
noted that the psychol ogica impairment lasted from December 19, 1992, to April 5, 1993, and had no long
term resdud effects beyond April 5, 1993. Sanders requested leave for the entire period of his
psychologicd impairment. The court held that atemporary injury with minimal resdua effects cannot be
the basis for adam under the ADA.X"® The court distinguished Kimbro v. Atlantic Richfidd Company,*™*
snce that case involved a chronic sufferer of acute cluster migraines. In Kimbro, the court hdd that a
reasonable accommodation required that an employer grant leavesof albsence during epi sodes of migraines
so that the employee could seek medical trestment. The court noted that Kimbro involved temporary
periodsof leavefor episodic outbreaks of an underlying permanent condition. In Sanders, Sanders suffered
a sngle episode of a temporary condition and the leave was requested for the entire duration of the
condition. 1"

G. Record of Impairment or Perception of Having an Impair ment

The ADA aso prohibits discrimination againgt individuals who are regarded as having an
impairment or disability. To establish aclam of discrimination under this prong of the ADA, anemployee
mug introduce evidence that the employer regarded the employee as having a physica or menta
imparment which subgtantialy limited one or more of their mgor life activities (eg. work). Anindividua
may be protected under this prong of the ADA even though they do not have adisability if the employer
regarded or perceived the employee as having a subgtantidly limiting imparment. In Francis v. City of
Meriden,'” the Court of Appedls held that a claim of discriminationbased uponaperception of having an
imparment “turns on the employer’s perception of the employee, a question of intent, not whether the
employee has adisability.”*™* Many courts have recently addressed this issue in the employer/employee

169 91 F.3d 1351 (9th Cir. 1996).

170 |d, at 1354.

171 889 F.2d 869, 878-879 (9th Cir. 1989).
172 |d. at 1354.

173 129 F.3d 281 (2nd Cir. 1997).

1741d. at 284.
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context.}”

In Gordon, the Court of Appeds hdd that an employeefaledto prove hisemployer regarded him
as having an impairment. The court based its decison on the fact that Gordon himsdlf conceded he was
fuly capable of working, despite his recent chemotherapy treatments. Gordon dleged that Hamm
unlawfully discriminated againgt him based upon his disgbility and a perception of imparment. Though
Gordon did suffer some side effects from the chemotherapy which may qudify as physca imparments
under the ADA, the court hdd Hamm did not perceive Gordon as havinganimparment whichsubgtantialy
limited any of hismgor life activities, such ashisability to work and to care for himself. Because Gordon
failed to prove he had a disability as defined by the ADA and failed to prove his employer regarded him
as having an impairment, the court held he was not entitled to the ADA’ s protections.

In Francis, the Court of Appeds held that physical characteristics, such as weight, which are not
the result of aphysiologica disorder are not consdered “imparments’ under the ADA “for the purposes
of determining either actual or perceived disability.”*”® For this reason, the court hdd Francis was not
protected by the ADA for his clam that Meriden discriminated against him based upon hisweight. Asa
member of afirefightersunion, Francis was suspended for one day without pay because he exceeded the
maximum acceptable weight for his height. Francis argued that Meriden discriminated againgt him by
perceiving him as having a physca imparment due to his weight. Because Francis clams he was
disciplined for aphysica characteristic not covered by the ADA, the court dismissed Francis dam. The
court noted that to hold otherwise “would debase this high purpose if the statutory protections available to
those truly handicapped could be daimed by anyone whose disability was minor and whose rddive
severity of impairment was widdy shared.”*"”

InOlson, the Court of Appedls hdd that an employer’ sawareness of anemployee sdisabilitydoes
not congtitute a perception of impairment. Olson, who had a history of depression, informed Dubuque of
her condition upon commencement of her employment. The court hed Olson falled to prove Dubugue
terminated her employment due to a perception of impairment, but rather for poor job evauations.’®

175 See, Gordon v. E.L. Hamm & Associates, Inc., 100 F.3d 907 (11th Cir. 1996), Francisv.
City of Meriden, 129 F.3d 281 (2nd Cir. 1997), Olson v. Dubugue Community School Didrict, 137
F.3d 609 (8th Cir. 1998).

176 d. at 286.

171d. See, Andrewsv. State of Ohio, 104 F.3d 803 (6th Cir. 1997) (mandated weight limits
for palicy officers not aviolation of ADA).

178 See, Ellison v. Software Spectrum, Inc., 85 F. 3d 187 (5th Cir. 1996); MacDonald v. Delta
Air Lines, Inc., 94 F.3d 1437 (10th Cir. 1996) (airline mechanic faled to meet flight as required).
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H. Prima Facie Case

To establish aprimafacie (i.e. basic) case of discriminationinviolaionof the ADA, the employee
must prove:

1. He or sheis disabled within the meaning of the ADA.

2. Heor sheisotherwise qudified to performthe essentia functions of thejob withor without
reasonable accommodation.

3. He or she has auffered an adverse action under circumstances which infer unlawful
discrimination based upon disgbility.

The above standard has been adopted in most federa circuits. 1 If the plaintiff esablishesthe
elements for a prima facie case, the burden then shifts to the defendant to set forth a legitimate,
nondiscriminatory reason for the adverse employment action it took against the employee.’®

I the defendant setsforthitsnondiscriminatory reasons, the plaintiff must show by a preponderance
of the evidence that the defendant’ s proffered reasons were not itstrue reasons, but merely a pretext for
illegd discrimination.’®!  Spedificdly, the plaintiff must produce enough evidence to convince a jury to
reasonably reject the employer’ s explanations for its decisions. 282

| n Equal Employment Opportunity Commissionv. Amego, Inc.,*® the Court of Appeds hdd that
an employer was not required to modify job duties to accommodate an employee' s disability when such
an accommodationwasimposs ble or imposes*“ undue hardship” uponthe employer. AnnMarieGuglidmi,
as represented by the EEOC, was employed as a Team Leader at Amego, afacility which provides care

179 See, Holbrook v. City of Alpharetta, 112 F.3d 1522 (11th Cir. 1997); Kocsisv. Mullti-
Care Management, Inc., 97 F.3d 876 (6th Cir. 1996); Aucutt v. Sx Flags Over Mid-America, Inc., 85
F.3d 1311 (8th Cir. 1996); Rizzo v. Children’s World L earning Centers, Inc., 84 F.3d 758 (5th Cir.
1996); Daigle v. Liberty Life Insurance Co., 70 F.3d 394 (5th Cir. 1995); Lyonsv. Legad Aid Society,
68 F.3d 1512 (2nd Cir. 1995); Whitev. York Intern. Corp., 45 F.3d 357 (10th Cir. 1995); Newman
v. GHS Ogteopathic, Inc., 60 F.3d 153 (3rd Cir. 1995).

180 McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817 (1973); Kocsis V.
Multi-Care Management, Inc., 97 F.3d 876, 882 (6th Cir. 1996).

181 Texas Depatment of Community Affairsv. Burdine, 101 S.Ct. 1089 (1981).

182 Manzer v. Diamond Shamrock Chemicals, Co., 29 F.3d 1078, 1083 (6th Cir. 1994).

182 110 F.3d 135 (1st Cir. 1997).
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for those with autism and behaviora disorders. Administering vitd medications to Amego’ spatientswas
one of the essentid job functions of a Team Leader. After learning that Guglidmi had twice attempted to
commit suicide by overdosing on medications, Amego fired her. Amego argued that Gugliemi could not
safely dispense medications, an essential job function, and wasthereby no longer qudified for her position.

The court hed that Amego did not discriminate againgt Guglidmi because she could not safely
performher job duties and because there was no positionavailable that could be modified to accommodate
her.18

In School Board of Nassau County v. Arline,*® the Supreme Court held that “even though a
disabled employee is unable to perform the essentid functions of an employment position, his terminetion
may nevertheess be unlawful if the employer has failed to reasonably accommodate the employee's
disability 186

InMyersv. Hose,*®" the Court of Appeds hdd that therewas no way to reasonably accommodate
aninsulin-dependent diabetic bus driver. The court found that because Myers could no longer perform the
essentid function of his job (i.e, not threatening the safety of his passengers or other motorists), no

184 See, Holbrook v. City of Alpharetta, Georgia, 112 F.3d 1522 (11th Cir. 1997)(employee’s
visua problems could not be reasonably accommodated by a modification of job duties without
sacrificing the essentid functions of hisjob); Miller v. lllinois Department of Corrections, 107 F.3d 483
(7th Cir. 1997)(prison guard' s loss of vision could not be reasonably accommodated); Doane v. City of
Omaha, 115 F.3d 624 (8th Cir. 1997)(police officer’ s blindness in one eye due to glaucoma could be
corrected to 20/20 with glasses, thereby enabling him to perform al functions of the job); Cochrum v.
Old Ben Coa Company, 102 F.3d 908 (7th Cir. 1996)(an employeeis not a“qudified individua with
adisahility” because no reasonable accommodation would render him able to perform hisjob); Yinv.
Sate of Cdifornia, 95 F.3d 864 (9th Cir. 1996)(employee with egregious history of absentesism must
submit to amedica examination to prove her ability to perform her job); Foreman v. The Babcock &
Wilcox Company, 117 F.3d 800 (5th Cir. 1997)(it is not a reasonable accommodation to require an
employer to diminate an essentid function of the job and in effect create a new job for the disabled
employee).

185 480 U.S. 273 (1987)
186 |, at 287.
187 50 F.3d 278 (4th Cir. 1995).
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accommodation was possible.’®

In Schmidt v. Methodist Hospital of Indiana,*® the Court of Appeals held that “employers cannot
deny an employee dternative employment opportunitiesreasonably available under the employer’ sexiding
policies, but they are not required to find another job for an employee who is not qudified for the job he
or she was doing."*®

InWebster v. Methodist Occupational Hedlth Centers, Inc.,*** the Court of Appeds held that an
industrid nursewho suffered astroke could not returnto her previous job because the effects of the stroke
left her unqudified to perform her job unsupervised. The job required the ability to work alone and
unsupervised and the plaintiff was unable to work unsupervised. Therefore, she was not able to perform
the essentia functions and was not a qudified person with adisability. In addition, the court held, “An
employee cannot refuse reasonable accommodations during the interactive process the statute
contemplates, and then after dismissa suggest something different and dam that the employer Hill hasa

188 Jefken v. Village of Arlington Heights, 65 F.3d 664 (7™ Cir. 1995), (a diabetic police
officer is not entitled to a second chance as a reasonable accommodation under the ADA); Schmidt v.
Methodist Hospital of Indiana, 89 F.3d 342 (7™ Cir. 1996), (“employers cannot deny an employee
dternative employment opportunities reasonably available under the employer’ s exigting policies, but
they are not required to find another job for an employee who is not qudified for the job he or she was
doing.”); Moore v. The Board of Education of the Johnson City Schools, 134 F.3d 781 (6™ Cir.
1998), (teacher isnot “otherwise qualified” to teach after being arrested for drunk driving and
undergoing rehabilitation).

189 89 .3l 342 (7th Cir. 1996).

19 See, Moore v. The Board of Education of the Johnson City Schooals, 134 F.3d 781 (6th
Cir. 1998)(teacher is not “ otherwise qudified” to teach after being arrested for drunk driving and
undergoing rehabilitation); Turco v. Hoechst Celanese Corporation, 101 F.3d 1090 (5th Cir.
1996)(diabetic chemicd process operator was not “otherwise quaified” because he could not perform
the essentid functions of his job without putting himsdlf or othersin dangers way); Martinson v. Kinney
Shoe Corporation, 104 F.3d 683 (4th Cir. 1997)(epileptic employee could not perform the essentia
job function of security dueto his disability); Bombard v. Fort Wayne Newspapers, Inc., 92 F.3d 560
(7th Cir. 1996)(employee’' s mentd disability rendered him unable to perform essentid functions of the
job); Grenier v. Cynamid Pladtics, Inc., 70 F.3d 667 (1st Cir. 1995)(despite efforts to accommodate
employee' s menta disabilities, employee could not perform the essentid functions of the job).

191 141 F.3d 1236 (7" Cir. 1998).
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duty to consider further accommodations.”%?

To establish aprimafacie case of discrimination under the ADA, the plaintiff must prove thet the
defendant-employer had knowledge of his or her disability before terminating their employment.

In Morisky v. Broward County,** the Court of Appeals hdd that an employer cannot be guilty of
discriminating againgt a disabled employee if the employer had no knowledge of the employee sdisghility.
In Morisky, Morisky applied for a custodial job which required a written test as part of the gpplication
process. Though she wasilliterate and could not take the test, Morisky never informed anyone that she
had amenta or developmental disability. The County believed the ability to read was an essentia function
of thejob of custodian and refused to administer the test ordly. She then sued Broward County for not
providing her with a reasonable accommodation (i.e., an ord examination).

Though Morisky argued Broward County should have known of her disability because she
mentioned that she had once been enrolled in specid education classes, the court hed shefaledto prove
they had actua knowledge of her disgbility. The court held that the knowledge that ajob applicant cannot
read or writeand had taken specia education courses was insuffident to impute knowledge of her disability
to the employer. The court held that the employer must have actua or congtructive knowledge of the
applicant’ sdisability inorder for the employee to establish a prima facie case.’®* Thecourt Sated, “ There
isno evidence in this case that the defendant knew that the plaintiff’s ingbility to read was a result of an
organic dysfunction rather than alack of education.”*%

In Bombard v. Fort Wayne Newspapers, Inc.,*® the Court of Appeals hed that an employer
cannot be held liable for failing to provide reasonable accommodation without firgt having knowledge of
the employee's disability. In the year prior to March, 1994, Bombard began suffering from serious
illnesses, including severe depression with psychatic festures. Bombard requested aleave of absence for
severa weeks. The request leave was granted and he was scheduled to return to work on March 23,
1994. On the morning of March 23, he experienced a suicida episode and was unable to cdl his
supervisor and inform her that he would not be returning to work as scheduled. On March 25, 1994,
Bombard called his supervisor and told her that his physicianhad released himto returnto work part-time.
Bombard' s supervisor responded that they had aready made their decision and called Bombard back ten

192 |d, at 1238,

198 80 F.3d 445 (11th Cir. 1996).
194 |d, at 447-448,

195 |d| at 448.

1% 92 F.3d 560 (7th Cir. 1996).
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minutes later and told him he was terminated and would be receiving a termination letter. Bombard had
previoudy received written warnings regarding his failure to report to work. X’

The Court of Appeds held that Bombard failed to establish (i.e., primafacie case) that hewasa
qudified individua with a disability because he had not informed his employer of his disability. The court
went on to state that because he had failed to show that he was a qudified individud with a disability, he
was not entitled to the reasonable accommodation he requested, nor was he protected from discharge.1%

l. Pretext

Employees assertion that ther employer’s reason for termination was a pretext to mask their
discriminatory motives is the bads for many lawsuits brought under the ADA.

In Miners v. Cargill Communications, Inc.,**® the Court of Appeds held that summary judgment
wasinappropriatefor Cargill because Miners presented evidence from which one could concludethat her
employer’s proffered reason for termination was a pretext for unlanvful discrimination.  Because Cargill
suspected Miners was operating a company vehicle under the influence of acohol, Cargill hired a private
invedtigator to followher. The investigator observed Minersconsuming severad dcoholic beveragesbefore
entering the vehide. The next day a work, Cargill indsted Miners ether enter an acohol rehabilitation
program or be fired. Miners refused to enter the program and was fired. Miners argued that Cargill’s
reason for firing her was a pretext for its discriminatory perception that she was an dcoholic. The court
hed that Miners made a primafacie case of discrimination and proved Cargill may have used its reason
of operating a company vehide under the influence of alcohol as a pretext for itstrue discriminatory motive.

InLeffd v. Valey Financid Services?® Leffel, who suffered from multiple sdlerosis, dlaimed that
her employer wrongfully terminated her based upon her disgbility. Valey Financid Services maintained
that it fired Leffel because she failed to meset its performance expectations (e.g., returning phone cdlsina
timdy manner, poor communicationwithstaff). The Court of Appealsfoundthat Valey Financid Services
stated reason for firing Leffel was not a pretext for intentiond discrimination, but was instead based on

197 |d. at 561.

198 |d. at 563-564. See, also, Kocsisv. Multi-Care Management, Inc., 97 F.3d 876 (6th Cir.
1996)(employer cannot be liable for retaliation against an employee because it had no knowledge of
her multiple scleross).

199 113 F.3d 820 (8th Cir. 1997).
200 113 F.3d 787 (7th Cir. 1997).
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legitimate reasons.?*
J. Adverse Employment Action and Retaliation

In order to establish a prima facie case that an employee has suffered an adverse employment
actionunder theADA, anemployee must demonstrate that a reasonable personinhisor her positionwould
view the employment action as adverse. One court has adopted an objective test to make this
determination. Doev. DeKab County School Digtrict.?*

In Doe, the Court of Appeds remanded a case back to the didtrict court to make a factud
determinationasto whether a reasonable person would consider the trandfer of ateacher infected withthe
HIV virusfromaclassroomfor childrenwith severe behaviora disorders to another type of classroom, an
adverse employment action.. Theteacher wastransferred because children with severe behavior disorders
frequently bite, hit, scratch and kick others and ateacher must physicaly restrain these students. As a
result, the school digtrict felt there was a greater risk of blood-to-blood transmission of the HIV virus so
they decided to transfer the teacher. The Court of Appeals held that whether the transfer was to a
comparable program or was to an inferior assgnment and thus, a subterfuge for an adverse or
discriminatory employment action, was afactua issue to be decided by thetria court.

The ADA has established protective measures to shield disabled employees from retdiatory acts
by their enployers. In Kidl v. Sdect Artificids, Inc.,?* the Court of Appeals held that Kiel established a
prima facie case of retdiation against his employer. Kiel, who had been deaf since birth, repeatedly
requested that Select provide him witha specidized tdecommunications device whichwould dlow him to
make and receive telephone cdls. Kid argued that he wasfired because he requested thisaccommodation
and protested whenhisrequest was denied. Thecourt hedKie successfully established aprimafacie case
because he demonstrated that he engaged in a satutorily protected activity, an adverse employment action
wastakenagaing him, and there was a causal connection between the adverse employment actionand the
protected activity.

|n Hamiltonv. Southwestern Bell Telephone Company,?* the Court of Appealsheld that “the ADA
does not insulate emotiona or violent outbursts blamed onanimparment.” Hamilton, who verbaly abused

201 See, Pricev. S-B Power Tool, 75 F.3d 362 (8th Cir. 1996)(employer’ s nondiscriminatory
reason for employee’ s termination was not pretextud, but was instead based upon employee' s poor
attendance).

202 145 F.3d 1441 (11th Cir. 1998).
203 169 F.3d 1131 (8th Cir.)(1998).

204 136 F.3d 1047 (5th Cir. 1998).



and gtruck a co-worker, clamed Southwestern Bell fired him due to his Post Traumatic Stress Disorder.
The court found that his termination was due to his egregious behavior, and not his disability. The court
held that “rights afforded to the employee are a shidd against employer retdiation, not asword withwhich
one may threaten or curse supervisors.”?®

InKocsis v. Multi-Care Management, Inc.,?* the Court of Appeals held that Multi-Care did not
retdiate agang Kocss because of her arthritis and multiple sclerosis by refusng to promote her. Instead,
the court found that Kocs's did not receive her promotion because she did not have the necessary
certification for the pogtion.

K. Burden of Proof

In Andrews v. State of Ohio,?*” the Court of Appeds hed that the plaintiff had the burden to
edablish the exisence of an impairment that subgtantidly limits a mgjor life activity as an eement of their
primafade case. Oncethe plaintiff presentsaprimafacie case, the burden of proof shiftsto the defendant
employer to prove that the “ challenged criteriaare job related and required by business necessity, and that
reasonable accommodationis not possible.”?® In this case, the plaintiffs could not establish aprimafacie
casethat ther inability to meet the Ohio Sate Highway Patrol’ sfitness standards congtitutes animparment
under the ADA.

In Diagle v. Liberty Life Insurance Company,®® the Court of Appedls hdd that “a plaintiff may
establishadam of disability discrimination by presenting direct evidence of discrimination,” or throughan
indirect method of proof set forthin McDonnell Douglas v. Green?°® Once the plaintiff has established a
primafadie case, the defendant mugt “articulate some | egitimate nondiscriminatory reason” for itsactionthat
adversdly affected the plantiff. If the defendant meetsits burden of proof, the McDonnell Douglas burden
shifting scheme is abandoned and becomes irrelevant. The Court of Appealsin Aka v. Washington
Hospital Center,?** smilaly held that the McDonnell Douglas framework was appropriately applied in
deciding an ADA dispute in which an employer asserted that an employee' s disability was not afactor in

254, gt 1052.

206 97 F.3d 876 (6th Cir. 1996).

207 104 F.3d 803 (6th Cir. 1997).

208 |d. at 807.

2970 F.3d 394 (5th Cir. 1995).

210411 U.S. 792. Id. at 395.

211 116 F.3d 876 (U.S. App. D.C. 1997).
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challenged hiring decisions?*2

InMcNely v. Ocala Star-Banner Corporation,®*® the Court of Appeals held that anemployer can
be ligble for discrimination under the ADA even if the employee’ s disability was not the sole cause for
termination. Aslong asthe discrimination was but one factor in an employer’ sdecision to teke an adverse
employment action againg a disabled employee, the court ruled an employeeis entitled to invoke ADA
protection. After undergoing brain surgery, McNely began experiencing vison problems. These visud
problems made it difficult for McNely to perform his job as night supervisor of the camera department of
the Ocala Star-Banner newspaper. On one occasion, McNey’s visud problems led to a forty-minute
press delay for whichM cNely was reassigned to the building maintenance department. Although the court
did not find discrimination was the sole cause of Ocad s adverse employment action against McNély, it
did find that discrimination based upon his disability was one reason he was demoted, which is sufficient
to establishpotentid liability under the ADA and to remand the matter to the didtrict court for trid. Attrid,
the jury will decide what was the mativating or predominate factor in the decision to terminate.

L. Discipline of a Disabled Employee

The ADA does not insulate an employee from routine discipline inthe workplace. Theemployee,
to prove discrimination under the ADA, mugt show that an adverse employment decision was made
because of the employee’s disability. In Brendage v. Hahn,?* the Cdifornia Court of Appea hdld that an
employer does not violate the ADA when the employer terminates an employee who abandons her job,
even if the job abandonment may have been the result of a previoudy undisclosed manic depressive
disorder. In Brendage, when the plaintiff failed to report to work following an emergency vacation, the
employer was unawarethat the plaintiff suffered from bipolar disorder and believed that the employee had
resgned her position. The employer subsequently denied the employee reinstatement. The court held that
since the employer was unaware of the plaintiff’ smental disability, he could not have discriminated againgt
the employee for that reason. The court held that the employer properly denied reinstatement because he
believed the employee had resigned her position and that her six-week absence was not caused by her
disability.

The courts have held that reasonable accommodation does not include rescinding discipline.
Discipling, uniformly gpplied to disabled and nondisabled employees, has been upheld by the courts.
Employment standards, including both performance and conduct when applied to al employees both

212 See, Kocsis v. Multi-Care Management, 97 F.3d 876 (6th Cir 1996)(burden of proof shifts
to employer to articulate alegitimate, nondiscriminatory reason for adverse employment action once
employee establishes a primafacie case of discrimination under the ADA).

213 99 F.3d 1068 (11th Cir. 1996).
214 57 Cal App. 4th 228 (1997).
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disabled and nondisabled, have been upheld by the courts. In Siefken v. Village of Arlington Heights, %
the Court of Appeashdd that where apolice officer withinsulin dependent diabetesimproperly monitored
hisinsuinand, asaresult, became disoriented while driving his police car, was not immune fromdiscipline.
The police officer was stopped by other officerswhile driving at a high speed through aresidentid area40
miles outsde of hisjurisdiction. The Court of Apped s rgected the employee’ s assertion that reasonable
accommodationincluded giving the employee a second chance after the employee had broken the safety
rules.

InChrigianv. St. Anthony Medical Center,?'¢ the Court of Appedls held that the ADA does not
protect the employee from dismissal dueto illness. The court held that the employer does not violate the
ADA by discharging an employee because sheisill, even if permanently ill but not disabled.

InMararri v. W.C.|. Stede,?” the Court of Appeals held that where an employer has entered into
a last chance agreement with an employee and the employee violates that last chance agreement, the
employer may terminate the employee without violating the ADA.

Althoughthe ADA does provide extensve protectionfor qudified disabled employees, it does not
serve as an impenetrable barrier around the employee, shielding the individua from termination.

In Pamer v. Circuit Court of Cook County, Illinais,?'® the Court of Appeds held that adiagnosis
of mentd illness did not shield an abusive or potentialy violent employee from termination. Pamer, who
suffered from depression and adelusond disorder, verbaly abused and threatened to kill a co-worker.
After bangfiredfor her actions, she sued her employer under the ADA for discriminating againgt her based
upon her mentd disabilities. The court hed that Palmer was not entitled to ADA protection, Sating that
“if apersondity conflict triggersa serious mentd ilinessthat isinturndisabling, the fact that the trigger was
not itsdlf adisabling illnessis no defense”?®

InTyndall v. National Education Centers, Incorporated of Cdifornia,?* the Court of Appedls held
that the termination of an employee who was frequently absent from work due to her own disability and

215 65 F.3d 64 (7th Cir. 1995).

216 117 F.3d 1051 (7th Cir. 1997).
217 130 F.3d 1180 (6th Cir. 1997).
218 117 F.3d 351 (7th Cir. 1997).
219 |d at 352.

220 31 F.3d 209 (4th Cir. 1994),
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aneed to care for a disabled rdative was not discriminatory. Tyndall, a college instructor, often missed
work due to her auto-immune systemdisorder and due to her son’ sdisability. Despite numerous attempts
to accommodate her difficult situation, the Nationd Education Center terminated Tynddl’ s employment.
The court held that suchaterminationwasjustified because Tyndal missed so much work that she wasno
longer aquaified employee, and because anemployer is not obligated to modify an employee' s schedule
to enable the employee to care for afamily member with a disability.?*

InMartinsonv. Kinney Shoe Corporation,? the Court of Appeds held that dthough Kinney fired
Martinsonbecauseof his epilepsy, anillnesscovered by the ADA, Kinney was not ligble for discrimination.
As an epileptic, Martinson failed to provide the security Kinney employees are required to provide. The
court held that “Martinson’s disability left him unable to perform the essentia security function of his
position,” and Kinney was, therefore, justified in terminating his employment.223

In Equal Employment Opportunity Commissionv. Amego, Inc.,?* the Court of Appeals held that
asuicidd employee was no longer qudified for her position as ateam leader responsible for the care of
severdy disabled clients because she posed athrest to others in the workplace. The employer, Amego,
Inc., is a smdl nonprofit organization which cares for severdly disabled people suffering from autism,
retardationand behavior disorders. The team leader positionrequired the employeeto be responsgible for
the care of these disabled clients, induding the responsibility of adminigtering vital medications to them. The
employee had twice attempted to commit suicidewithinasix week period by overdosing on medications.
Amego decided that, therefore, the employee could not safely dispense medications, anessentia function
of the job, and that there was no other position reasonably available. As a result, the employee was
terminated.

The EEOC sued Amego on behdf of the employee. The district court entered summary judgment
againg the EEOC holding that the EEOC had failed to establisha primafacie case that the employee was

221 See, Wooten v. Farmland Foods, 58 F.3d 382 (8th Cir. 1995)(employer did not violate the
ADA for firing an employee with shoulder problems because he fasified portions of his employment
goplication, could no longer adequatdly perform the job, and because they were not willing to fire
another employee to accommodate him); Price v. S-B Power Tooal, 75 F.3d 362 (8th Cir.
1996)(employer’ s reason for firing an epileptic employee was nondiscriminatory because employee had
apoor attendance record); Delucav. Winer Industries, Inc., 53 F.3d 793 (7th Cir. 1995)(discharged
employee with multiple sclerosis falled to prove he was fired for discriminatory reasons; rather, he was
fired due to areduction in force).

222 104 F.3d 683 (4th Cir. 1997).

223 1d. at 687. See, Mosesv. American Nonwovens, Inc., 97 F.3d 446 (11th Cir.
1996)(employer did not err in firing epileptic employee who posed a threet to himself and others due to
his disability and the nature of hisjob).

224110 F.3d 135 (1st Cir. 1997).

48



anotherwise qudified individud, that an accommodation could reasonably be made and that the employee
had been discriminated againgt because of her disability. The Court of Appedls affirmed.??®

The Court of Appedls noted that the essentia functions of the position of team leader included
supervision of individud dinicd, educationa and vocationd programs and collection for all programs,
sarving asarole model for gaff, evauating saff, training saff, enforcing Amego’ s policiesand adminigering
medications??®

Amego felt that the employee' s abuse of prescription drugs served as aprior role mode for staff
and endangered Amego’s clients whose parents might fed that the employee would not or could not
properly administer their medications??’ The court held that the employee has the burden of proving she
is qudified where there is a threat to the safety of others?® The court held there was no reasonable
accommodation Amego could make short of hiring additiond saff whichthe court hed would be an undue
hardship of Amego.?®®

The court upheld the discharge of the employee. Therationdein Amego could apply as wel to
teachers who are required to supervise children.

M. Inability to Perform the Essential Functions of the Job

The courts have interpreted the requirement that a qudified individud with a disability is an
individud who is able to perform the essentia functions of the job to encompass a number of different
aspects of workplace behavior and skills. An employee who threatens other employees cannot perform
one of the essentia functions of the job (i.e., to satisfactorily interact withother employees). An employee
who isnot able to regularly report to work due to illnessis not able to performone of the essentid functions
of the job (i.e., to regularly physicaly report to work). An employee who cannot obtain an appropriate
driverslicense, for example, may not beable to performthe functions of adriver postion. A teacher who,
due to psychiatric difficulties, is unable to care for her own children, who is hospitaized in a psychiatric
hospital and who refusesto provide the employing school digtrict withmedica documentationof her ahility
to return to work, has not shown that she is able to performthe essentia functions of her teaching postion
and could be terminated without violating the ADA.

5 |d. at 136-137.
226 |d. at 137-138.
227d. at 140.
228 |d. At 144.
229d. at 148.
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In Equal Employment Opportunity Commission v. Yelow Freight System, Inc.,?* the Court of
Appeds hdd that regular job attendance was an essentid function of the employee's job and the

employee’ sexcessve absences evidenced aninability to perform the essentia functions of the job and thus
warranted termination. The Court of Appedls held that the employee' s request of unlimited sick leave
without penalty does not congtitute a reasonable accommodation.

In Yedlow Freight System, the court hed that, in mogt ingances the ADA does not protect
employees who have erratic, unexplained absences, evenwhenthose absences are aresult of adisability.
The Court held that attendance at the job Ste is a basic requirement of most jobs, except in the unusua
case where an employee can effectivdy perform al work related duties at home, an employee that does
not come to work cannot perform any of his job functions, essential or otherwise.?*

InMoorev. Board of Education,?*? the Court of Appedls upheld the termination of a public school
teacher by finding that she was not able to performthe essentia functions of her job. InMoore, the teacher
was experiencing persona difficulties, induding the arrest of her husband, an aleged rape by her ex-
husband and the loss of custody of her children. She voluntarily entered a psychiatric facility in late
November, 1993. Rather thaninforming school administratorsof her voluntary admissonto the psychiatric
fadlity, she told school offidds that she needed to undergo ablood test. Whiledriving hersdf tothefadility,
she was under the influence of dcohol and was involved in an automobile accident that was reported by
local news dations.

Learning of the accident and Moore' s psychiatric difficulties, the school district suspended Moore
withpay and requested that she provide medica documentationindicating her ability to continue to perform
the essentid job functions of a classroom teacher. Despite receiving this request, M oore did not respond
and remained apatient of the psychiatric facility until January 5, 1994.

The school digtrict then sent Moore a letter changing her suspension to one without pay and
directing her to notify the school digtrict of her willingness to cooperate withitsinvestigation by submitting
her medica recordsto the school digtrict and undergoing an independent psychiatric evaluation regarding
her ability to perform her classroomduties. Moore' sattorney responded in writing that Moore was ready
to return to work at the earliest possible time and that she would submit aletter from Dr. Janet Lewis, her
physician, regarding her ability to function as a teacher, but that she would not submit to an independent
psychiatric evauationor produce her medica and psychiatric records. No letter from Dr. Lewiswas ever
produced.

20 253 F.3d 943 (7" Cir. 2001).
231, at 951.
232 134 F.3d 781 (6th Cir. 1998).
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OnMarch3, 1994, Moore' sattorney requested that M oore be reingtated. Inresponse, thedistrict
superintendent sent Moore a letter on March 4, 1994, gating that her contract would not be renewed for
the 1994-95 school year. 1n asecond letter dated March 4, 1994, the superintendent stated that hewas
initiating dismissal procedures againgt Moore for improper conduct whichstemmed fromher drunk driving
accident on November 22, 1993. The grounds for dismissal were insubordination, failure to provide
requested documentation concerning her psychiatric condition and abandonment of her teaching duties
without leave. On March 28, 1994, the digtrict superintendent charged M oore with conduct unbecoming
amember of the teaching profession.

OnApril 27, 1994, a hearing was held at whichthe district superintendent bothpresented evidence
agang Moore and presided over the hearing. Moore' s attorney requested that the superintendent step
down or recuse himsdf from acting as a hearing officer, but the superintendent declined.

At the hearing, Moore and five other witnesses tedtified on her behdf. None of the witnesses
reveded any of Dr. Lewis psychiatric diagnoss or that Moore had a substance abuse problem. OnMay
13, 1994, the digtrict superintendent issued an opinion upholding the dismissal of Moore. Thegroundsfor
dismissd were insubordination and improper conduct. The issue of abandonment of teaching duties was
dropped. The superintendent’ s decision indicated that the school ditrict was not able to consider whether
or not Moore was fit to return to the classroom due to the refusal of Moore to provide any information
regarding her medica condition.

Moore filed quit in federd court dleging violation of the Americans with Disabilities Act, the
Rehahilitation Act of 1973, the due process clause of the United States Congtitution and state teacher
tenure laws.

The digtrict court found that Moore had failed to prove that she was otherwise qudified to teach.
The didtrict court noted that prior to November 27, 1993, Moore was able to perform all of her
professiona duties and keep her emationd problems and chaotic persona life separated from her job
duties. However, upon her release from the hospita on January 5, 1994, or at any time prior to the
expiration of her 1993-94 contract, Moore did not prove that she was able to resume her teaching duties.
The court noted that before her hearingin April, Moore had two additional hospitdizations. In the absence
of the letter from Dr. Lewis or any medica records or report of an independent psychiatric examination,
the digtrict court was unable to find that she was otherwise qudified.

In addition, additiona evidence was presented at trid concerning M oore’ s ability to perform asa
second gradeteacher. OnMay 25, 1994, shewas arrested for public intoxication and disorderly conduct.
In August and September, 1994, she was admitted to the detoxificationrehabilitationinditutein Knoxville,
Tennessee. In February, 1995, she admitted her drug useto her therapist, who stated that in 1993, Moore
began experimenting with demerol, opium and cocaine. During this time, Moore lost custody of her
children after apsychologist determined that she wasincgpable of caring for them. The Court of Appeds
afirmed and hdd that the digtrict court, in view of the evidence of Moore's emotiond, legd and
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psychologicd difficulties, correctly determined that she was not otherwise qudified to teach and could not
perform the essentia functions of her teaching position.

InNowak v. St. RitaHigh Schoal,* the Court of Appeds held that a private school did notviolate
the ADA when it terminated ateacher for excessve absences. In Nowak, for a period of 18 months, the
teacher had suffered from a series of hedlth problems. During this period of time, the private school
provided a substitute teacher, maintained Nowak’ s medical insurance coverage and continued to pay him

apatid sdary.

In March, 1993, Nowak attempted to return to work at St. Rita. Nowak and his therapist met
with the assistant principd at St. Ritato discuss accommodations for Nowak’ s return to the classroom.
Asareault of that meeting, St. Rita made the following accommodations:

1. Nowak was assgned to a classsoom in close proximity to the faculty lounge and
restrooms,

2. Nowak was assgned aroomwithel evated seeting so he could observe and better control
his class while he remained seeted,;

3. Nowak was assigned a parking space in close proximity to his classroom; and

4, Nowak was allowed to teach hdf days and St. Ritaagreed to provide a subgtitute for the
classes he did not teach.

Nowak returned for four days and was readmitted to the hospita on March 24, 1993, and
remained in the hospita until June 21, 1993. During this hospital stay, Nowak underwent operations on
both his hands and had an above the knee amputation of hisleft leg. While hospitaized, Nowak gpplied
to the socid security administration for socid security disability benefits and completed a disability report
form in which he certified that he was unable to perform the dutiesof hisjob. On June 21, 1993, Nowak
wastransferred to another trestment facility for additional physical thergpy. On July 28, 1993, Nowak was
moved to a nurang home until his discharge to his home on October 1, 1993, where he received an
additiond five months of in-home therapy.

Nowak beganreceiving socia security benefits effective March, 1993. While receiving these total
disability benefits, Nowak neither informed St. Ritathat he intended to return to the classroom nor did he
request aleave of absence.

Due to his extended illness and continued absence from the classroom, St. Rita administrators

233 142 F.3d 999 (7th Cir. 1998).
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decidedtoterminateNowak’ sfaculty status. On October 7, 1994, Nowak was notified of histermination.
OnAugus 9, 1995, Nowak filed suit in federd didtrict court and contended that he would have beendble
to return to the classroom in January, 1995, if St. Ritahad installed an access ramp. However, Nowak
neither contacted nor requested any accommodations from St. Rita administrators between September,
1993, and October, 1994.

Thedidrict court granted summary judgment infavor of St. Ritaand the Court of Apped s affirmed.
The Court of Appeals found that Nowak was not a qudified individud with a disgbility under the ADA
because he was not an individud who, with or without reasonable accommodation, could perform the
essentid functions of his employment position. The court noted:

“Theregulations present two prongs to the definitionof  qudifiedindividud' ...Firg,
the disabled individud ‘ satisfies the requisite skill, experience, education and other job
related requirements of the employment position he holds or desires .... Second, he*can
perform the essentiad functions of such postion’ with or without accommodation....
Ohbvioudy, an employee who does not come to work cannot perform the essentia
functions of hisjob.... The determinationasto whether anindividud isa qudified individud
with adisability must be made as of the time of the employment decison.... The plaintiff
bears the burden on the issue of whether heisa‘qudified individud’ under the ADA.....
Thus, Nowak had to present evidence that on October 7, 1994, he possessed the
necessary skillsto performhis job, and that he was ‘willing and able to demonstrate these
skills by coming to work onaregular basis....” The didtrict court ruled that Nowak failed
to provide any evidence, medica or otherwise, that on October 7, 1994, he was able to
perform the essentia functions of his position as ateacher at &. Rita."*

The Court of Apped s affirmed the ruling of the district court and went on to state that the ADA
does not require an employer to accommodate an employee who suffers a prolonged illness by dlowing
him an indefinite leave of absence and further held that it was not aviolation of the ADA to terminate an
employee who is unable to work due to illness or is unable to maintain regular work attendance.

JUDICIAL DECISIONS - REASONABLE ACCOMMODATION
A. In General
One of the most contentious areasof dispute under the ADA isreasonable accommodation. There
isagreat ded of controversy over what is meant by “reasonable” and “ reasonable accommodation.” The

regulatory definition, as discussed earlier, requiresthe proposed accommodationto be effective, to ensure
equal opportunity for disabled employees, to enable employees with disabilities to perform the essentid

2% |d. at 1002-1003.
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functions of the pogition held or desired and to enable employees with disabilities to enjoy equd benefits
and privileges of employment.2*®  The courts have interpreted these regulations as meaning that one
dement of reasonableness encompasses the likdihood of success.® In Evans v. Federal Express
Corporation, the Court of Appesals stated:

“One dement in the reasonableness equation is likdihood of
success, and recoveriesfrom substance abuse or addictionononetry are
notorioudly chancy.”#’

In Evans, the Court of Appedls held that the employer was not required to grant Evans a second
leave of absenceto deal with a substance abuse problem after having granted amonth’ sleave to deal with
cocaine addiction and acoholism. The Court noted:

“It isonething to say that further trestment made medica sense,
and quiteanother to say that the law required the company to retain Evans
through a succession of efforts.”2®

A number of courts have indicated that in determining whether a proposed accommodation is
reasonable, the issue of the cost of providing the accommodationmust be weighed againgt the benefits of
the accommodation.

In Vande Zande, the Court of Appeals stated:

“Soit seemsthat costs enter at two pointsinthe anadyss of dams
to an accommodation to a disability. The employee must show that the
accommodation is reasonable in the sense both of efficaciousness and of
proportiona to costs. Even if this prima facie showing is made, the
employer has an opportunity to prove that upon more careful
congderationthe costs are excessve inrelationether to the benefits of the

2% See, 29 C.F.R., Part 1630, Appendix, Page 401.

2% See, Evansv. Federal Express Corporation, 133 F.3d 137, 140 (1st Cir. 1998).

237 1d. at 140.

238 |d. at 140.

2% See, Vande Zande v. Wisconsin Department of Administration, 44 F.3d 538 (7th Cir.
1995); Monette v. Electronic Data Systems, 90 F.3d 1173 (6th Cir. 1996); Borkowski v. Valley
Central Schoal District, 63 F.3d 131 (2d Cir. 1995).
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accommodation or to the employer’ sfinancid survival or hedlth.”24

In Monette, for example, the court stated that whether a proposed accommodation is objectively
reasonable entals a factud determination of the reasonableness, including a cost benefit analysis or
examination of accommodations undertaken by other employers?*  1n Borkowski, the court held that the
employee bears the burden of production on whether an accommodation is reasonable utilizing a cost
benefit analysis?*? In Borkowski, the Court of Appedls held that the provision of an aide for atenured
library teacher with disabilities may be a reasonable accommodationand remanded the matter back to the
triad court for afactua determination. In essence, the courts have indicated that an accommodation must
be both effective and cogt efficient.

B. Duty To Request Accommodation

The case law makesit clear that anindividua must request accommodation. The EEOC regulations
indicate that it isthe responsbility of the individuad with the disability to inform the employer that he is in
need of anaccommodation.?*®  For example, in Taylor v. Principa Financia Group, Inc.,?* the Court of
Appeds rejected the plantiff's ADA dam due to the employee's falure to formaly request an
accommodation.?* InHunt-Gollidayv. MetropolitanWater Reclamation District,>*° the Court of Appeds
held that the employer must be aware of the employee’ sdisability before the employer may be hdd lidble
for failing to provide a reasonable accommodation to the employee.?*

The courts have indicated that employers are not expected to be clairvoyant regarding the need
for accommodation and that the employer’s duty to accommodate arises only when it knows of a

240 1d. at 543.

241 1d. at 1183-1184.

242 1d. at 137.

243 29 C.F.R. section 1630.9, Appendix, Page 407-409.

24 93 F.3d 155 (5th Cir. 1996).

245 See, also, Gantt v. Wilson Sporting Goods, 143 F.3d 1042 (6th Cir. 1988).
246 104 F.3d 1004 (7th Cir. 1997).

247 |d. at 1012. See, also, Miller v. Nationa Casudty Company, 61 F.3d 627, 629 (8th Cir.
1995); Morisky v. Broward County, 80 F.3d 445, 448 (11th Cir. 1996); Hedberg v. Indiana Bell
Teephone Company, 47 F.3d 928, 931 (7th Cir. 1995).
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disability. 28

However, the employee is not required to use the magic words, “I want a reasonable
accommodation,” if the employee provides suffident information to the employer for the employer to
concludethat areasonable accommodationis necessary. For example, when acustodian in apublic school
with a mental disability came to the employer and indicated that work at his assgned school was too
gressful, the court held that the school district was onnotice that an accommodation might be necessary.
The court indicated that the employer hasto meet the employee haf way and if it appears that the employee
may need an accommodation but does not know how to ask for it, the employer should do what it can to
help.* Inasmilar casg, if the Court of Appeds held that the nature of the disability limits the ability of
the employee to communicate his or her need for reasonable accommodation, the employer hasto make
areasonable effort to understand what those needs are even if they are not clearly communicated.?*

C. Duty To Engage In I nteractive Process

Whenarequest for reasonable accommodation has been made by the employeeinanappropriate
manner, the employer then has a duty to engage in an interactive process with the employee to determine
the appropriate accommodation under the circumstances®  One functionof the interactive processisto
identify whether the accommodation is truly needed because of the disability. For example, where an
employeerequested reassgnment to a particular shift and it was discovered after reviewing the employee's
medica records that it was not needed as aresult of his epilepsy, the employer had no duty to provide the
accommodation requested.?®?  Another reasonto engage inthe interactive processis for the employer to
gan suffident knowledge to determine whether the accommodation requested will be effective. If the
accommodation is not effective, then it will not be an appropriate accommodation, and the employer has
aduty to propose a reasonable accommodation that will assist the employee. 3

As pat of the interactive process, the employer should advise an employee of avaladle

248 See, Hedberg v. Indiana Bell Telephone Company, 47 F.3d 928, 931-932 (7th Cir. 1995).

249 See, Bultemeyer v. Fort Wayne Community Schools, 100 F.3d 1281, 1285 (7th Cir.

1996).

%0 See, Miller v. lllinois Department of Corrections, 107 F.3d 483, 486 (7th Cir. 1997).

251 See, Bombard v. Fort Wayne Newspapers, Inc., 92 F.3d 560 (7th Cir. 1996).

%2 See, Gainesv. Runyon, 107 F.3d 1171, 1177 (6th Cir. 1997).

253 See, Feliberty v. Kemper Corporation, 98 F.3d 274, 280 (7th Cir. 1996).
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accommodations. However, thefailure of the employer to advise employees of sdf-evident options, such
as paid and unpaid medica leave, voluntary time off, personal and vacation days that would have been
evident to the employee, is not a violation of the ADA.?**  The interactive process for determining
reasonable accommodations is a means for determining what reasonable accommodations are available.?*
It is not considered anindependent legd violation to fail to engage in the interactive process, but it will be
considered relevant evidence of the employer’ s failure to provide a reasonable accommodation. >

Inengaging inthe interactive process, the employer may request documentationfromthe employee
to support the request for reasonable accommodation. 27 The employer may challenge the employee's
assertion that a reasonable accommodation is needed. However, the employer should be acting in good
fath, aspart of the process, to reasonably accommodate the employee. Damages may be awarded where
the employer has not acted in good faith. The employee’ s failure to cooperate in the interactive process
can be groundsfor dismissd of theemployee scomplaint or the granting of amotionfor summary judgment
in favor of the employer.>®

In Beck v. University of Wisconsin Board of Regents,®® the Court of Appeals held that an
employee who caused a breakdown in the interactive process by failing to respond to the employer’s
request lost her right to reasonable accommodation. The court held that an employer could not be held
ligble for failure to provide reasonable accommodations to an employee when the employer was unable
to obtan suffidet information to have an adequate understanding of what type of reasonable
accommodation was needed.

The courts have held that employers are not required to provide the reasonable accommodation
of choice, only a reasonable accommodation. InHankinsv. The Gap, Inc.,?° the Court of Appedsheld
that an employer did not have to provide the accommodation thet the individua requested as long asthe
employer made available areasonable accommodationthat was effective. For example, in Gilev. United

2% See, Hankinsv. The Gap, Inc., 84 F.3d 797, 801 (6th Cir. 1996).

22 See, Siebernsv. Wal-Mart Stores, Inc., 125 F.3d 1019, 1023 (7th Cir. 1997).

2% See, Willis v. Conopeo, 108 F.3d 282, 284 (11th Cir. 1997); Menginev. Runyon, 114
F.3d 415, 419-420 (3rd Cir. 1997).

257 See, EEOC v. Prevo’ s Family Market, Inc., 135 F.3d 1089, 1095 (6th Cir. 1998).

28 See, Stewart v. Happy Herman's Cheshire Bridge, Inc., 117 F.3d 1278, 1286 (11th Cir.

1997).
259 75 F.3d 1130, 1135-36 (7th Cir. 1996).
260 84 F.3d 797 (6th Cir. 1996).
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Airlines Inc.,?! the Court of Appeds hdd that an employer was required to provide some form of
reasonabl e accommodation, not necessarily the accommaodationrequested or preferred. Therefore, inGile,
the employer was not required to provide the employee with the reassignment requested when the
employer offered areasonable dternative. If theemployeerefusesthe offered reasonable accommodation,
the employer cannot be held ligble for failing to reasonably accommodate the employee. 1d. at 498.

D. L eaves of Absence

The EEOC regulations state that unpaid leave is one formof reasonable accommodation.?®? The
courts have also hdd that unpaid leave is aform of reasonable accommodation in some circumstances.
In Criado v. IBM Corporation?® the Court of Appeds hdd that a temporary leave to provide the
employee's physcian suffident time to develop an effective program of treetment for depression was a
possible accommodation. %

Where the employee requests an indefinite leave of absenceor the employeeisuncertainastothe
amount of time needed for the leave of absence, the courts have generdly hdd that an employer is not
required to provideanindefinitel eave of absence as a reasonable accommodation.?®® InNowak v. St. Rita
High School,?* the Court of Appeds held that an employer is not required to grant an indefinite leave of
absence to accommodate an employee who suffers from aprolongedillness. In Smithv. Blue Cross/Blue
Shied of Kansas, Inc., %" the Court of Appeds held that an employer is not required by the ADA towait
indefinitely for anemployeeto returnto work. In Smith, the employee suffered from severe panic disorder
and the employee presented no evidence of the duration of the disability.

261 95 F.3d 492, 498 (7th Cir. 1996).
262 29 C.F.R. section 1630.2(0), Appendix Pages 357-358.

263 145 F.3d 437 (1st Cir. 1998).

264 See, al'so, Hudson v. MCl Telecommunications Corp., 87 F.3d 1167 (10th Cir. 1996)
(court held that a reasonable alowance of time for medica care and trestment in gppropriate
circumstances may congtitute a reasonable accommodation, but an indefinite unpaid leave of absenceis
not reasonable).

265 Seg, for example, Walsh v. United Parcel Service, 201 F.3d 718 (6™ Cir. 2000).

266 142 F.3d 999 (7th Cir. 1998).
267 102 F.3d 1075 (10th Cir. 1996).
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In Myersv. Hose,®® the Court of Appeals hdd that an employer was not required to grant an
indefinite leave of absence to a bus driver who had diabetes, a heart condition and hypertension.

The courts have held that employers are not required to grant unpaid leaves of absence to
employeeswhose attendanceis erratic, unrdiable or unpredictable. Thecourtsgeneradly agreethat reliable
work attendance is required to perform most jobs.

In Gantt v. Wilson Sporting Company,®® the Court of Appeals upheld limits on unpaid leave
policies. The court held thet it did not violate the ADA for employers to adopt a maximum limit such as
one year on the amount of unpaid leave the employer would grant for any reason.  The employer’s
uniformly applied one year leave policy was held by the court not to be aviolation of the ADA.

E. Modification of Work Environment and Equipment

The EEOC regulations state that modifications or adjustmentsto the work environment areaform
of reasonable accommodation in some circumstances?™®  The courts have aso held that modificationsto
the work environment and equipment are a form of reasonable accommodation in some
circumstances.

In Daton v. Subaru-1suzu Automotive, Inc.,%"* nine employees filed suit under the ADA for their
employer’ s aleged falure to reasonably accommodate their disabilities. The Court of Appeds held that
two of thesenineemployees, Datonand Rainwater, survived the digtrict court’ sgrant of summary;judgment
to Subaru-1suzu Automotive (SIA), because they both approached SIA officids and suggested possible
workplace modifications that they believed would enable them to return to their former jobs.

Dalton, who suffered a neck and shoulder injury, informed the Employment and Staffing M anager
that he could return to work if provided with a step stool equipped with aguard raill. Rainwater made a
amilar request to the SIA Human Resources department to accommodate his carpal tunnel syndrome.
Despite their requests, SIA took no action to accommodate either employees disability. Therefore, the
court held there was atrigble issue of fact to be resolved by ajury.?”

2% 50 F.3d 278, 282 (4™ Cir. 1995).

269 143 F.3d 1042 (6th Cir. 1998).

270 29 C.F.R. section 1630.2(0), Appendix Pages 357-358.
271141 F.3d 667 (7th Cir. 1998).

22 See, dso, Feliberty v. Kemper Corporation, 98 F.3d 274 (7th Cir. 1996)(“ reasonable
accommodation is a cooperative process in which the employer and the employee must make

59



In Cassidy v. Detroit Edison Company,” the Court of Appeals held that a disabled employee
“bearstheinitia burden of proposing an accommodationand showing that accommodation is objectively
reasonable.”?™* Cassidy suffered from abreathing condition which required her to work in an dlergen free
environmen.

Edison made many attempts to accommodate Cassidy’ s condition, such as modifying her work
environment and schedule so she could work when the ar in her office would comply with the
environmentd ar standards her doctor prescribed. As Cassidy’s work restrictions increased, Edison
terminated her employment as there were no further modifications of her work environment which could
reasonably accommodate her breathing condition.?”

F. M odification of Job Duties

The ADA and the EEOC regulaions both list job restructuring or the modificationof job duties as
a reasonable accommodation.?”®  Restructuring usualy involves the redlocation of nonessentia job
functions or dtering when and/or how a function is performed. It may aso involve shifting or “trading”
nonessentid job functions with other employees. However, an employer is not required to redlocate
essentid job functions.

InHolbrook v. City of Alpharetta,>’’ the Court of Appeds held that eventhoughthe employer had
not required a police detective with avison imparment to perform an essentid function of hisjob, which
included collecting evidence a a crime scene, the employer was not required to continue to excuse the
performance of these essentia job functions. The court noted where the employer had gone beyond the

reasonable efforts and exercise good faith.”)
273 138 F.3d 629 (8th Cir. 1998).
21 1d. at 645.

2% See, dlso, Vande Zande v. State of Wisconsin Department of Administration, 44 F.3d 538
(7th Cir. 1995)(because employer made a good faith effort to assst employee, employer did not violate
the ADA by not making every accommodation requested by partidly pardyzed employee); Stewart v.
County of Brown, 86 F.3d 107, 111 (7th Cir. 1996) (reasonable accommodation does not mean a
“perfect cure for the problem”); Kornblau v. Dade County, 86 F.3d 193 (11th Cir. 1996)(a disabled
employeeis not entitled to a private parking space as a reasonable accommodation for her arthritis
because she was not denied a public benefit as aresult of not recaiving the parking space).

26 29 C.F.R. section 1630.2(0).
277 112 F.3d 1522 (11th Cir. 1997).
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requirements of the ADA, the employer is not required to continue to do so since thiswould discourage
other employers from undertaking the kind of accommodations undertaken by the City of Alpharetta. The
courts have dso held that an employer is not required to restructure an employee’sjob to create awork
environment free of stress and criticism.?™

As discussed, the courts have held that an employer is not required to redlocate essentia job
functions. Therefore, an employer would not be required to create alight duty job which, in effect, would
be the creation of anew job which iminated some of the essentia functions of the origina position.

InBrattenv. S.S.1. Services, Inc.,>” the Court of Appeasheld that an employeewas not otherwise
qudified to performthe essentia functions of the job, with or without reasonable accommodetion, where
the employee admitted that he could not perform up to 20 percent of the duties of the position of
automotive mechanic and the only reasonable accommodati onidentified by the employee was dlowing co-
workers to perform those duties when the employee needed assstance. The Court of Appeds held that
the ADA did not require anemployer to modify job dutiesto remove essentid functions of the employment
positionthat the individud holds or desires. The court held that wheretherewere no specid toolsor smilar
accommodations which would enable the employee to perform the essentid functions of the job the
employer was not required to assign another employee to perform those job duties.  The court held that
job restructuring within the meaning of the ADA only pertainsto the restructuring of non-essentia duties
or margind functions of the job.

InShiringv. Runyon,?*° the Court of Appeals held that the postal servicewas not required to create
a permanent light duty job for aninjured mail carrier. The posta service had created atemporary job for
the injured mail carrier which involved smply sorting the mail but not ddlivering it. When it became clear
that the employeewould be unable to returnto ddivering mail, the employee demanded that the employer
alow himto continue permanently performing the light duty job. The Court of Appealsheld that the postal
service was not required to create apermanent light duty positionsmply to give the employeeajob to do.
The employee has the burden of showing that a vacant position exists. A similar ruling was made in
Mengine v. Runyon?! in which the Court of Appeds hdd that the postal service “was not required to
tranformits temporary light duty jobs into permanent jobs’ to reasonably accommodate an employee. 2

278 See, Gonzagowski v. Widnall, 115 F.3d 744, 747 (10th Cir. 1997).

279 185 F.3d 625 (6™ Cir. 1999).
2% 90 F.3d 827 (3rd Cir. 1996).
281 114 F.3d 415 (3rd. Cir.1997).
22 |d, at 418.
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A number of employers reserve light duty jobs for employees who are injured on the job and
recaivingworkers compensation benefits. 1t could be argued that such apolicy discriminates on the basis
of whether the employee was injured on the job or off the job rather than on the basis of disability.
However, the EEOC believes such policies violate the ADA. In Daton v. Subaru-Isuzu,? the Court of
Appeds hdd that an employer could designate light duty positions for employees injured on the job and
who had temporary disabilities. The Court of Appeds held that the ADA does not require an employer
to abandon such policies and hed that such policieswere nondiscriminatory. In Willisv. Padific Maritime
Association, ?* the Court of Appedls held that the ADA did not require an employer to violate the bona
fide seniority provisons of the collective bargaining agreement to accommodate employeeswho sought to
be assigned to light duty which pursuant to the collective bargaining agreement went to workers with the
greatest seniority. The employees did not request accommodations to alow themto continue performing
their existing duties and the positions the employees requested were not vacant within the meaning of the
ADA because those positions were assigned to other employees based on the seniority provisons of the
collective bargaining agreement. 2%

The ADA and EEOC regulationslist the provison of qualified readers and interpreters as aform
of reasonable accommodation. 26 However, in Sieberns v. Wal-Mart Stores, Inc.,?®” the Court of Appeds
held that the employer was not required to hire an additional employee to perform some of the essentid
job functions of the disabled employee. In Sieberns, the disabled employee was unable to stock
merchandise and price certain merchandise. The Court of Apped sheld that the employer wasnot required
to hire someone to perform these functions. The EEOC has taken the positionthat the employer may be
required to provide a temporary job coach as a reasonable accommodation to assst in the training of a
qudified individua with a disability, 2%

G. Reassignment to a Vacant Position

Reassgnment to a vacant positionislisted as aformof reasonable accommodationinthe ADAZ.
The courts have dso held that reassgnment is aform of reasonable accommodation.

283 141 F.3d 667 (7th Cir. 1998).
2 162 F.3d 561 (9" Cir. 1998).

285 See, also, Aldrich v. Boeing Company, 146 F.3d 1265, 1272 n.5 (10" Cir. 1998); Krdik
v. Durbin, 130 F.3d 76 (3" Cir. 1997); Foreman v. Babcock & Wilcox Company, 117 F.3d 800 (5"
Cir. 1997); Benson v. Northwest Airline, Inc. 62 F.3d 1108, 1114 (8" Cir. 1995).

286 42 U.S.C. section 12111(9); 29 C.F.R. section 1630-2(0)(2)(ii).
287 125 F.3d 1019, 1022 (7th Cir. 1997).

288 EEOC Enforcement Guidance on the ADA and Psychiatric Disabilities (3-25-97), a Page
27.

289 42 U.S.C. section 12111(9)(B).
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In Boykin v. ATC/V ancom of Colorado,?® the Court of Appeds held that the employer did not
violatethe ADA by not offering the employee anewly created dispatcher positionwhenit became available
sx months after the employee stermination. The employee began working for the employer asapart-time
bus driver in 1997. During the time he was employed, he was aso a full-time college student. The
employee had a history of suffering many mini-strokes. 1n 1998, he suffered a third mini-stroke while
driving a bus for Vancom. After the third mini-stroke, his persona physician released him to return to
work. The employer however required that he be examined by one of its physicians. That physician
revoked the employees medica certificationfor commercid driving. The employee s certification wasto
be reingtated in one year if he experienced no further mini-strokes during that time and was medically
cleared by a neurologigt. This action complied with the United States Department of Transportation’s
guiddines. In theinterim period the employee was disqudified only from driving commercia
vehides.

Theemployeerequested that the employer accommodate his disability by placing hmasadispatch
operator or data entry clerk. The only position the employer had open at that time was that of a bus
cleaner. The employee declined the position becauseit conflicted with his school schedule. Theemployee
was then terminated.

Six months|ater, the employer entered into a new contract with the regiona trangportation district
and as a result, new postions became avalable and the employer had hired new personnd incdluding a
dispatch operator. The employer notified the employee of the opening but required that he gpply and
interview for the job. He was interviewed but not hired.

The employee then filed auit dleging that under the ADA he had aright to the position despite the
sgx month interva between his terminationand the job’ savailability. The Court of Apped s concluded that
the employer was under no obligationto offer the employee a positionsx months after histermination. The
Court held that the employer was under no obligation to place the employee on an indefinite leave until a
position for which he qudified opened up.

In Williams v. United Insurance Company of America,®* the Court of Appeds hdd that an
employer was not required under the ADA to promote an employee who sold insurance door-to-door to
asdesmanager postion. The Court held that the employer had no duty to retrain the employeeto qudify
for the sales manager postion and that the ADA did not require that a disabled employee be given
preferentia trestment by providing the disabled employee a sales manager position for which another
employee might be better qudified. The Court of Appeds Sated:

2% 247 F.3d 1061 (10" Cir. 2001).
291 253 F.3d 280 (7™ Cir. 2001).
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“The plaintiff wantstraining that will equip her with the qudifications for the job of
sdes manager at present she lacks. If al she wanted was an opportunity to compete for
the job by enrdlling inatraining program offered to gpplicantsfor salesmanager positions,
the employer could not refuse her onthe groundsthat she was disabled unlessher disability
prevented her from participating in the program or serving in the job for which it is
designed to qualify participants, but our plaintiff is seeking specid training, not offered to
non-disabled employees, to enable her to qudify. The Americans with Disabilities Act
does not require employers to offer specia training to disabled employees. It isnot an
afirmaiveactionstatute inthe sense of requiring anemployer to give preferentia trestment
to adisabled employee merdly onaccount of the employee sdisghility. . . it does of course
cregte an entitlement that disabled employees and applicants for employment would not
otherwise have to consideration of ways of enabling themto work despitetheir disability.
The burden that would be placed onemployersif disabled persons could demand specid
training to fit them for new jobs would be excessive and is not envisaged or required by
the act. The duty of reasonable accommodation may require the employer to reconfigure
the work place to enable a disabled worker to cope with her disability but it does not
require the employer to reconfigure the disabled worker.”2%

In Allenv. Rapides Parrish School Board,?® the Court of Appeals hed that the school district had
reasonably accommodated its employee and had not discriminated againg him in violation of the ADA.
The employee, Robert Allen, suffered from tinnitus, a condition causing him to hear a continuous loud
ringing in his ears. From 1981 to 1988, Allen held various positionsincluding librarian and teacher. He
was promoted to assstant principd at Bal Elementary School in 1988. 1n 1990, he became assistant
principd librarian a Bal Elementary Schoal. In 1994, Allen was promoted to Coordinator of the Media
Center, Testing and Research. After taking this position, Allen’s tinnitus condition worsened. The effect
of tinnitus can be mitigated by sufficient ambient noise that masks the ringing sound. On December 12,
1994, Allen wrote to the Didrict Superintendent requesting a transfer to the position of principd at an
elementary school. Allen stated that when he is in a school stting, the norma noise levels in the school
muffle thetinnitus. Allen’ sdoctors submitted | etters supporting achange in Allen’ senvironment to provide
more background noise,

The didrict superintendent responded to Allen’ sconcerns by giving him the choices of dosing his
door and playing music, moving his dffice to an area close to where videos are recorded, or putting a
televisonin hisoffice. Allen rgected each of these suggestions.

From February 20, 1995, to June 30, 1995, Allentook sick leave fromhispositionas Coordinator
because he damed his tinnitus was aggravated and he was close to suffering a nervous breakdown.

22 |d. at 282-83.

293 204 F.3d 619 (5" Cir. 2000).



Allen’'s doctor sent additiond letters to the district superintendent requesting a latera transfer to an
environment in which asignificant amount of noise exist. Allen sought additiona sick leave from Jduly 1,
1995, until he could be transferred to an adminidirative postion in a school setting.  Instead, the district
superintendent granted Allen sabbatical leave from August 17, 1995, through May 31, 1996.

During Allen’ ssabbatical leave, the school board eliminated severd postions induding Allen’sjob
as Media Center Coordinator due to sgnificant budget cuts. The board notified Allen and ingtructed him
to contact the Director of Personnel to determine his new job for the coming year. When his sabbatical
concluded in August 1996, Allen became the librarian a Toiga High School.

In February 1997, Allen again complained that his new position failed to produce enough
background noise to mitigate the symptomsof histinnitus. He sought another transfer in August 1997, and
ultimately accepted the librarianpositionat Horseshoe Elementary School. Thisposition, however, resulted
in adecreasein his yearly sdary to $37,956.00.

Allen admitsthat his current position at Horseshoe Elementary School satisfies the needs of his
tinnitus. Because an dementary schoal library holds more classes and programs than ahigh schoadl library,
Allen finds his new environment noiser and more accommodating. Allennow aso has hearing aids which
dleviae histinnitus condition.

Nevertheless, Allen aleges that the school board denied him promotions and refused his transfer
requeststo various adminidrative postions because he suffered fromtinnitus. The school board insststhat
it made reasonable accommodations for Allen and did not hire him as a principa or an assstant principa
because he failed to test high enough in the screening process.  Although a screening committee
recommended Allen for adminigtrative postions, the district superintendent did not support the
recommendations because she felt that Allen was neither qudified nor appropriate for the position. The
digtrict superintendent fdt that Allenwas unqudified because he broke down and cried severd timesinher
office and fdt it was not appropriate for him to hold a supervisory postion a a school where his wife
worked.

The Court of Appedls concluded that while Allen may have not received the tranfer he sought,
Allen faled to demondrate that the transfers he did receive were not reasonable accommodations. The
Court concluded that Allen failed to show that the school board decision not to offer him a position as
principal or assgant principa is motivated by discrimination because of his disability. The Court of
Appeds stated:

“Evenif hisreassgnment to the library was unfair, thisis not enough. The ADA
gives Allen adam only for discriminatory actionand not for unfar trestment. . . . Without
evidenceto demongtratethat the Board discriminated againgt Allenby denying histransfer
requests onthe badis of his disahility, Allenfalsto satisfy his burdento overcome summary
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judgment.”2%*

In Davall v. Webb,?* the Court of Appeds hdd that where the employees positions as police
officers could not be modified to accommodate their disabilities consderation of reassgnment to a vacant
positionwas appropriate. In Davadll, the City of Denver had a policy which prohibited reassgning police
officersinto vacant pogtionsin other City agencies. The Court of Appeds found that this policy violated
the ADA. The Court of Appeds affirmed adigtrict court jury verdict in favor of the employees.

In Rehling v. City of Chicago,?® the Court of Appedls held that where the employer offered an
employee severa positions for which the employee was qudified but not the pogtion that the employee
requested, the employee bears the burden of proof of showing that there was an avalable postion. In
Rehling, the Court of Appeds held that the employee failed to show that there were non-civilian desk
positions available when the employee returned to work. The Court in Rehling hed that the ADA may
require an employer to reassign a disabled employeeto a different position as reasonable accommodation
where the employee can no longer perform the essentid functions of their current position, however, the
duty to reassgn a disabled employee haslimits. The employer is only required to transfer the employee
to a position for which the employee is otherwise qudified?®” The employer is obligated to provide a
qudified individua with a reasonable accommodation, not necessarily the accommodation the employee
would prefer.2%®

Accordingly, an employee who requests a transfer cannot dictate the employer’s choice of
dternative postions. In Rehling, the Court held that the employee had failed to show the availability of a
postionin Digrict 16 wherethe employeewished towork. The City presented evidencethat showed there
were no non-civilian desk postions avalable in Didrict 16 when the employee returned to work in
December, 1995. Because the employee failed to identify anavailable positionin Digtrict 16 for whichhe
was qudified, the Digrict Court granted the City summary judgment and the Court of Appedls affirmed.
The Court noted that the employee did not contest the suitability of the dternative postions offered by the
City, but rather only aleged that those accommodations were unreasonable by virtue of the City’ sfailure
to engage inaproper interactive exchange. The Court of Appedls rejected thisargument and held that the
employee must show that the employer’ sfalureto engage in an interactive process resulted in afailure to

24 1d, at 623.

2% 194 F.3d 1116 (10" Cir. 1999).
2% 207 F.3d 1009 (7™ Cir. 2000).
297 |d, at 1015.

2% |d. at 1015, See, also, Maabarba v. Chicago Tribune Company, 149 F.3d 690, 699 (7"
Cir. 1998); Smith v. Midland Brake Inc., 180 F.3d 1154 (10" Cir. 1999).
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identify an gppropriate accommodation for the qualified individual .2

In Pond v. Michdin North America, Inc.,>® the Court of Appeds held that the ADA did not
require an employer to transfer an employee to an occupied position. The court held that the employee
had the burden of showing that a vacant position existed and that the employee was qudified for the
position. The Court of Appeals held that the reasonable accommodation requirement under the ADA did
not require the bumping of aless senior employeefroman occupied position. The Court of Appeals held
that Congress did not intend that other employees would lose their positionsin order to accommodate a
disabled co-worker.3*

In Dalton v. Subaru-1suzu Automotive, Inc.,3? the two employees who succeeded in their st
againg SIA suggested a reasonable accommodationwhichwould alowthemto returnto ther jobs despite
their disabilities. Rather than requesting an accommodation which would enable them to do the same job,
the remaining seven employees asked SIA to reassgn them to light duty positions. The Court of Appeds
held that this request was an unreasonable accommodation under the ADA.

Whileit isanemployer’ sduty to reasonably accommodate a disabled employeeby resssigningan
employeeto avacant positionfor whichhe or sheisqudified, “the duty to reassign does not extend inevery
ADA caseto virtudly every other job inacompany, fromthe president to the janitors. Nothinginthe ADA
requires an employer to abandon its legitimate, nondiscriminatory company policies defining job
qualifications, prerequisites, and entitlements to intra-company transfers.”**®  The court held that SIA did
not have to redesign its light duty program which was reserved for disabled employees recovering from
temporary restrictions to accommodate these seven employees. 3%

29 |d. at 1016.
30 183 F.3d 592 (7" Cir. 1999).

301 1d. at 595; See, also, Ecklesv. Consolidated Rail Corp., 94 F.3d 1041, (7™ Cir. 1996).

%02 141 F.3d 667 (7th Cir. 1998).
33 1d. at 678.

304 Seg, Also, Smith v. Midland Brake, Inc., 138 F.3d 1304 (10th Cir. 1998): Baulosv.
Roadway Express, Inc., 139 F.3d 1147 (7th Cir. 1998)(an employer is not required to accommodate
an employee s disability by offering him anew position if doing so would violate the company’s
seniority scheme); Hankinsv. The Gap, Inc., 84 F.3d 797, 801 (6th Cir. 1996)(“ plaintiff’s refusal to
accept available reasonable accommodation precludes her from arguing that other accommodations
should aso have been provided.”); McCreary v. Libbey-Owens-Ford Co., 132 F.3d 1159 (7th Cir.
1997); Depaoli v. Abbott L aboratories, 132 F.3d 621 (7th Cir. 1998) (an employer is not obligated to
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When an employer has lad off employees or has downsized its operation, disabled employees
should be treated in the same manner as nondisabled employees. A disabled employeeis not entitled to
preferential trestment and may be required to compete for available positions inthe same manner as other
employees3®

H. M odifications of Job Duties

The ADA and the EEOC regulaions indude modification of job duties in the definition of
reasonable accommodation. %%

In Beck v. University of Wisconsin Board of Regents®” the Court of Appeds hdd that the
university had made reasonable efforts to help determine what specific accommodations were necessary
for an employee who suffered fromsevere depressiondue tojob stress. Theemployee had taken periodic
leavesof absence and, as aresult, the employer tried to reassign the employee to aless stressful position
and tried to obtain more information from her doctor so that the employee' s needs could be satisfied.
However, the employee continued to suffer from depression and after a third leave of absence, the
employee furnished the universty with aletter from her physician requesting appropriate assistance with
her workload, an adjustable computer keyboard and the tailoring of the workload as to what she could
accomplish.

The university moved the employee' s desk and substantially decreased her workload. However,
the employee remained depressed. After the employee went on medicdl leave, she sued under Title | of

provide reasonable accommodation by reassgnment to a part time position that does not exist);
Gonzagowski v. Widndl, 115 F.3d 744 (10th Cir. 1997), (additiond training could be a reasonable
accommodation where the employee could no longer perform the essentia functions of hisjob dueto a
disahility). Dougherty v. City of El Paso, 56 F.3d 695 (5th Cir. 1995) (an individua who could no
longer perform the essentid functions of his job due to his disability could be required to compete with
nondisabled employees for vacant positions, but was not entitled to priority in hiring or reessgnment
over other employees); Turco v. Celanese Chemica Group, Inc., 101 F.3d 1090 (5th Cir. 1996), (an
employer was not required to offer an open postion to a disabled employee who had less seniority than
nondisabled employees and who could not perform the essentia functions of the job in a safe manner);
Gilev. United Airlines, 95 F.3d 492 (7th Cir. 1996); McCreary v. Libbey-Owens-Ford Company,
132 F.3d 1159 (7th Cir. 1997); Casddy V. Detroit Edison Company, 138 F.3d 629 (6th Cir. 1998).

35 harp v. AT& T, 66 F.3d 1045, 1048 (9th Cir. 1995).

3%6 42 U.S.C. section 12111(9); 29 C.F.R. section 1630.2(0), Appendix Pages 357-358.
307 75 F. 3d 1130 (7th Cir. 1996).
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the ADA adlleging failure to reasonably accommodate her disability. The trid court granted summary
judgment to the university. The Court of Apped saffirmed holding that the University had made reasonable
efforts to provide reasonable accommodations to the employee.

InKeever v. City of Middletown,** the Court of Appedls hdd that the City had complied withthe
ADA requirement of reasonable accommodation by offering the employeeadesk job. Theemployeewas
apoliceofficer who suffered onthe job injuriesto his neck, shoulders, back and legs and asaresult, missed
an excessve amount of work. The employer offered a desk job to the employee in the belief that the
reduced activity might reduce the employee sstress and physica symptoms so that his attendance would
improve. The employee claimed the desk job was used as a punishment tool. The Court of Appedsheld
that the employee was unable to perform the essentia functions of the positionof a police officer due to his
frequent absences. The Court of Appeds hdd that offering the employee a desk job was a reasonable
accommodation since the employee needed ajob where frequent absenceswould not adversdly affect the
operation of the police department.

InHansenv. Henderson,** the Court of Appeds held that the employer wasnot requiredto create
anew paogtion or fire someone aready in amore sedentary job to create avacancy for anemployee. The
Court held that while modification of job duties is a possible accommodation under the ADA, the Court
found that dl “light duty” jobswerefilled. The court found that the employer was not required to displace
or terminate one of the incumbentsin the light duty jobs. The court stated:

“Hring a worker to make a place for a disabled worker is not a reasonable
accommodation of the workers disability . . . Nor must the employer manufacture ajob
that will enable the disabled employeeto work despite hisdisability. . .. That is, redundant
gaffing is not a reasonable accommodation. . . .

Thejob that Hansen would like would be ajob inwhichanother worker doesthe
sorting, then gives Hansen the mail to case, then when Hansen has done that, carries the
cases to the truck and Hansen then makes just curbside ddliveries. . . . Two new jobs
would have to be manufactured, one for Hansenand one for hishelper. The Act does not
requirethat. All it requires, sofar asbearsonthiscase. . . isthat the employer either clear
away obstacles to the disabled worker doing his job or provide facilities . . . that enables
the worker to do the job. When thus accommodated the worker must be able to do the
job as configured by the employer, not his own conception of the job. . . . The design of
the job is a prerogative of management; the law does not require a lowering of

308 145 F.3d. 809 (6™ Cir. 1998).
309 233 F.3d 521 (7" Cir. 2000).
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standards.”3%°
Work at Home

In some cases, the courts have held that alowing an employee to work a home can be a
reasonable accommodation. The courts will look at the actua job duties to determine whether the
particular job can be performed at home. While many jobs can only be performed at the work site, other
jobs (e.g. telemarketing) can be performed at home.3!!

However, other courts have ruled out work at home as a reasonable accommodation. In
VandeZande v. Wisconsin Department of Administration,®'? the Court of Appeals hdd that an essential
functionof many jobswas personal contact, interaction, coordinationwith other employeesand, therefore,
alowing an employee to work a home was not a reasonable accommodation. In Hypes v. First
Commerce Corporation,* the Court of Appeds held that the positionof abank loanreview andyst could
not be performed a home because the job required the employee to review confidentiad loan documents
which could not be takenhome. In addition, the analyst was required to work as part of ateam with other
employees. In Smith v. Ameritech3* the Court of Appeds held that an employer did not have to alow
a collections agent to work a home if the employee' s productivity would be greetly reduced.

J. Part-time or Modified Work Schedules

The Court of AppedsinTerdl v. U.S. Air,*™ held that an employer was not reguired to provide
part-time work as areasonable accommodationto adisabled employee. To accommodate Terrell’ scarpa
tunne syndrome, U.S. Air modified Terrdl’s work schedule several times pursuant to her medical
restrictions. While on medicd leave, Terrdl requested a part-time position even though U.S. Air did not
presently offer any part-time employment a her office. Although the ADA doeslist part-time work asa

310 1d at 523.

311 See, Langon v. Department of Hedlth and Human Services, 959 F.2d 1053, 1060 (D.C.
Cir. 1992).

312 44 F.3d 538 (7th Cir. 1995). See, also, Humphrey v. Memorial Hospitals Association, 239
F.3d 1128 (9" Cir. 2001) (working a home is a reasonable accommodation if the essentia functions of
the job can be performed at home without causing an undue hardship on the employer).

313 134 F.3d 721, 726 (5th Cir. 1998).
314 129 F.3d 857, 867 (6th Cir. 1997).
315 132 F.3d 621, 627 (11th Cir. 1998).
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potentia reasonable accommodation, the court held that an employer is not required to provide part-time
work as an accommodation when they do not normally do so.

InBurchv. Coca Cola,' the Court of Appeds held that the employer wasnot required to create
a part-time pogtion if the essentia functions of the pogition required a full time manager. In Birch, the
employee sought to cregte a part-time area services manager position.

K. Job Restructuring; Supervisory Changes

In Gaul v. Lucent Technologies, Inc.,*!" the Court of Appedls held that an employer does not
violate the ADA by refusing to transfer an employeeto another supervisor. Although Gaul suffered from
depression and anxiety-related disorders, the court found that his request to be transferred away from al
thosewho caused hm* prolonged and inordinate stress’ was unreasonable. The court stated that nothing
in the ADA “leads us to conclude that in enacting the disability acts, Congress intended to interfere with
personnd decisons within an organizationd hierarchy. Congress intended smply that disabled persons
have the same opportunities available to them as are available to nondisabled persons.”3!8

L. Direct Threat

The EEOC regulations define direct threat as a sgnificant risk of substantial harmto the hedlth or
safety of the individud or othersthat cannot be diminated or reduced by reasonable accommodation. The
regulations require that the determination of a direct threst be made on the basis of an individud’s ability
to safely perform the essentid functions of the job. In determining whether an individud poses a direct
threat, the factors to be considered are:

1. The duration of the risk.
2. The nature and duration of the potentid harm.
3. The likelihood that the potentia harm will occur.

316 119 F.3d 305 (5th Cir. 1997); see, dso, Stewart v. Happy Herman's Chesire Bridge, Inc.,
117 F.3d 1278 (11™ Cir.1997) (employee not entitled to the accommodation of her choice, but only a
reasonable accommodation; employer alowed employee to take as many breaks as she needed rather
than extended lunch).

317134 F.3d 576 (3rd. Cir. 1998).

318 1d. at 580-581. See, also, Weller v. Household Finance Corporation, 101 F.3d 519 (7th
Cir. 1996) (an employee s ahility towork “isnot ‘subgtantidly limited' if aplaintiff merely cannot work
under acertain supervisor.” 1d. a 526).
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4. The imminence of the potentid harm.®1°

InBragdonv. Abbott,*?° the United States Supreme Court held that “ because few, if any, activities
in life arerisk freg, Arline and the ADA do not ask whether arisk exigts, but whether it issignificant.” In
Bragdon, the Supreme Court found that dthough Abbott was HIV-positive, she did not pose adirect threat
of infecting her dentist withthe disease. The Court further held that * asahedth care professond, petitioner
had the duty to assessthe risk of infectionbased on the objective, stentific informationavailable to imand
othersin his professon. His belief that asgnificant risk existed, evenif maintained ingood fath, would not
relieve him from ligbility.” The Court remanded the matter back to the lower court to resolve the factua
issues.

InMaurov. Borgess Medica Center,3* the Court of Appealsfollowedthe Supreme Court’ sruling
inSchool Board of Nassau County v. Arline,*?? whichstated that a personwithaninfectious disease “who
poses a ggnificant risk of communicating aninfectious diseaseto others in the workplace,” is not qudified
to perform hisor her job. Asasurgica technician, Mauro's job required hmto assist with treating open
wounds. The hospital feared Mauro may be a direct threat to the patients as they were a a greater risk
of exposure to the HIV-virus during surgery. The court held that because of the increased risk of
transmittance of the virus posed by the nature of Mauro’s job, the hospital did not err infiringhimbecause
there was no reasonable accommaodation by which to eiminate the threat Mauro posed to patients hedlth
and safety.’

InChevronU.S.A., Inc. v. Echazabal®**, the United States Supreme Court upheld aregulationof
the Equa Employment Opportunity Commissiondlowinganemployer to refuseto hireanindividud whose
hedlth would be endangered by the conditions on the job site.32°

%1929 C.F.R. Section 1630.2(r).

320524 U.S. 624, 118 S.Ct. 2196 (1998).
%21 137 F.3d 398 (6th Cir. 1998).

%22 480 U.S. 273 (1987).

32 See, Equal Employment Opportunity Commission v. Prevo's Family Market, Inc., 135
F.3d. 1098 (6th Cir. 1998)(Prevo’s did not violate the ADA by firing an HIV-positive produce clerk
who often suffered knife cuts and nicks when preparing produce for display). See, dso, 29 C.F.R..
Part 1630, Appendix, Page 402-403.

324 122 S,Ct. 2045, 536 U.S. 73 (2002).
325 29 C.F.R. Section 1630.15(b)(2).
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Beginningin1972, Mario Echazabal worked for anindependent contractor at anail refineryowned
by Chevron. Twice he gpplied for ajob directly with Chevron which offered to hire him if he could pass
the company’s physicd examinaion. Each time, the physical examination showed liver aonormdlity or
damage whichwaseventudly diagnosed as Heptitis C. Chevron’ sdoctorsbelieved that Mr. Echazaba’ s
condition would be aggravated by continued exposure to toxins a Chevron’srefinery. In each instance,
the company withdrew its job offer and the second time it asked the independent contractor employing
Echazabd to ether reassgn himto ajob without exposure to harmful chemicds or to remove him from the
refinery dtogether. The independent contractor laid him off in early 1996.3%

Mr. Echazaba thenfiled suit, daimingaviolaion of the Americans with Disgbilities Act inrefusng
to hire him, or to even let him continue working in the plant because of his disahility, his liver condition.
Chevron defended its actions under a regulation of the Equal Employment Opportunity Commisson
permitting the defense that aworker’ s disability on the job would pose a “direct threat” to his hedlth.®?’
The regulation Sates:

“Theterm‘qudificationstandard’ may include arequirement that anindividua shall
not pose a direct threat to the hedth or safety of the individual or others in the work
place.”3%®

The term “direct threat” is defined in the federa regulaions as, “...a sgnificant risk of substantial
harmto the hedlth or safety of the individua or others that cannot be eiminated or reduced by reasonable
accommodation.”*?® Theregulation requiresthat the determination that an individua posesa“ direct threat”
be based on anindividudized assessment of the individud’ s present ability to safdy perform the essentid
functions of the job. The assessment must be based on a reasonable medica judgment that relies on the
most current medical knowledge and/or on the best available objective evidence. The United States
Didtrict Court granted summary judgment for Chevron. On appeal, the United States Court of Appeds
for the Ninth Circuit reversed the summary judgment and declared the regulation void as exceeding its
Statutory authority. 3%

The Americans with Disgbilities Act provison dates:

3 |d. at 2047-2048.

%27 See, 29 C.F.R. Section 1630.15(b)(2).
2 |hid.

39 29 C.F.R. Section 1630.2(r).

0 1d. at 2048
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“(@ In generd

“It may be adefenseto acharge of discriminationunder this chapter that andleged
application of qualification standards, tests, or selection criteria that screen out or tend to
screen out or otherwise deny a job or benefit to an individua with a disability has been
shown to be job-related and consggtent with business necessity, and such performance
cannot beaccomplished by reasonable accommodation, asrequired under thissubchapter.

“(b) Qudification Sandards

“The term ‘qudification standards may indude a requirement that an individud
ghdl not pose a direct threat to the hedth or safety of other individuals in the
workplace.”33!

TheUnited States Supreme Court reversed the decisonof the U.S. Court of Appedls for the Ninth
Circuit, indicating that it conflicted with decisions from the Eleventh Circuit®*? and the Seventh Circuit.3

The United States Supreme Court held that the Statute, Section 12113(a), broadly alows the
defense of direct threat based on an gpplication of quaifications, sandards, tests, or sdlection of criteria
that have been shown to be job-related and cons stent with business necessity. The statutory language in
subsection (b) defining qudification Sandards states that qudlificationstandards may include a requirement
that anindividud shdl not pose adirect threet to the hedth or safety of other individuas in the workplace.
The United States Supreme Court held that subsection (b) was not an exhaudtive ligt, but an example of
gudificationstandards and rejected the employee’ s argument that Congress intended to limit the scope of
qudification standards and the defense of business necessity. The Court stated in a unanimous decison:

“It is amply that there is no apparent stopping point to the argument that by
specifying athreat to othersdefense. Congressintended anegeativeimplication about those
whose safety could be considered. When Congress specified threatsto othersinthework
place, for example, could it possbly have meant that an employer could not defend a
ggu%i to hire when aworker’ s disability would threaten others outsde the work place?’

The Court went onto statethat Since Congress had not spoken exhaudtively onthreatsto worker’s
own hedth, the EEOC regulation was reasonable. The Court balanced the public policy behind the

%1 42 U.S.C. Section 12113.

332 Mosesv. American Nonwovens, Inc., 97 F.3d 446, 447 (1996).

333 Koshinski v. Decatur Foundry, Inc., 177 F.3d 599, 603 (1999).

34 122 S.Ct. 2045, 2051 (2002).
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Americans with Disabilities Act with that of other statutory provisons enacted by Congress induding the
Occupationa Safety and Hedlth Act of 1970 (OSHA), whichguarantees every working man and woman
in the nation safe and hedthful working conditions*® The Court hed that the EEOC' s regulation fairly
resolved the tens on between the Americans with DisgbilitiesAct and OSHA sincethe direct threat defense
must be based onareasonable medica judgment that rdieson the most current medica knowledge and/or
the best available objective evidence upon an expresdy individudized assessment of theindividud’ spresent
ability to safdy performthe essentia functions of the job reached after consdering, among other things, the
imminence of the risk and the severity of the harm.3%

The Court concluded that the EEOC regulation was reasonable and remanded the case back to
the Court of Appeds for further proceedings.

InRizzov. Childrens World L earning Centers, Inc.,* the Court of Appedl's held that the defendant
private school had the burden of proving that a hearing impaired teacher’s aide/bus driver was a direct
threat to her passengersand therefore, not qudified to performthe essentia functions of her job. The Court
of Appeds affirmed the jury verdict that the employee was not a direct threat to her passengers and that
she adequately communicated the effect of her impairment on her driving ability.

In Pamer v. Circuit Court of Cook County, Illincis,** the Court of Appeds hdd that “if an
employer firesan employee because of the employee’ s unacceptable behavior, the fact that that behavior
waspreci pitated by amental illnessdoes not present anissue under the Americans with Disabilities Act.”3%

Pdmer, anemployee of the circuit court, verbaly abused and threatened to kill a co-worker onnumerous

occasons. Upon her terminationfor suchacts, PAmer sought ADA protection, daming her behavior was
due to depression and adelusona disorder. The court found that Palmer was fired for her unacceptable
behavior, not her disability, and held that the ADA “does not require an employer to retain a potentialy
violent employee,” regardless of their disabilities3*

3 See, 29 U.S.C. Section 651, et seq.
3% 122 S.Ct. 2045, 2052-2053 (2002).
37 |d. at 2053.

%3 213 F.3d 209 (5" Cir. 2000).
%117 F.3d 351 (7th Cir. 1997).

30 |d. at 352.

311d. at 352. See, Dudav. Board of Education of Franklin Park Public School Didtrict, 133
F.3d 1054 (7th Cir. 1998)(bipolar employee whose threat to kill his supervisor was discovered in his
diary raised an issue of fact regarding his employer’ s regponse to his disability and perceived direct
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M. Undue Hardship

An employer is not required to provide reasonable accommodation if it is an undue hardship.
Severa courts have ruled that accommodations which adversely affect other employees are an undue
hardship on the employer.3*?

In Turco v. Hoechst Celanese Chemical Corp.,**® the Court of Appeds reected an
accommodation that would result in other employees having to work harder or longer.®* In Mears v.
Gulfgream Aerospace Corp.,>* the court held that an accommodation was an undue burden or the
employer if it adversdy impacts other employees’ ahility to do their job.34

The burdenof proof is uponthe employer to show undue hardship. The satute and the regulations
indicate that in determining whether a reasonable accommodation would be an undue hardship upon the
employer, the courts should look at the overdl financia resources of the businessor agency.3*” However,
severd courts have employed a cost benefit determinationindetermining whether a particular reasonable
accommodation is an undue hardship.3* In Borkowski v. Vdley Central School Didtrict, the Court of
Appeds held that an employer may show an accommodation was not reasonable by presenting evidence
asto the cost of providing the accommodation in relationto the benefitsto be received by the employee ¥

In another line of cases, the courts have held that an employer was not required to violate a
collective bargaining agreement to accommodate an employee. Employers may raise the defense of the
provison of the collective bargaining agreement as an undue hardship.

threst).
342 Seg, 29 C.F.R.. Part 1630, Appendix, Pages 358-359.
343101 F.3d 1090 (5th Cir. 1996).
344 1d. at 1094.
%5 905 F.Supp. 1075, 1080 (S.D.Ga. 1995), affirmed 87 F.3d 1331 (11th Cir. 1996).
346 1d at 1081.
%7 42 U.S.C. Section 12111(10); 29 C.F.R. Section 1630.2(p).

38 See, VandeZande v. Wisconsin Department of Administration, 44 F.3d 538 (7th Cir.
1995); Borkowski v. Valey Centrd Schoadl Didlrict, 63 F.3d 131 (2nd Cir. 1995).

91d. at 142.
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In U.S. Airways, Inc. v. Barnett,*® the United States Supreme Court held that a requested
accommodation pursuant to the ADA that conflicts with an employer’s seniority rulesis ordinarily, asa
meatter of law, not a reasonable accommodation. The court dso held that the employee may present
evidence of specia circumstancesthat makesa seniority rule exception reasonable in that particular case.
The overdl impact of the decison isthat, in most cases, the employer’ s seniority system will prevail over
an employee's request for reasonable accommodation under the ADA if the request conflicts with the
provisions of the seniority system. !

In 1990, plaintiff Robert Barnett injured his back while working in a cargo handling position for
U.S. Airways, Inc. Mr. Barnett invoked his seniority rightsand transferred to a less physicaly demanding
mailroompaogtion. Under theU.S. Airways seniority system, that position, like othersperiodicaly became
open to seniority-based employee bidding. 1n 1992, Barnett learned thet at least two employees, senior
to him, intended to bid for the mailroomjob. Barnett asked U.S. Airwaysto accommodate his disability-
impaosed limitations by making an exceptionthat would dlow himto remaininthe malroom. U.S. Airways
eventually decided not to make an exception and Barnett lost his job.®2

The United States District Court found that the undisputed facts showed that there was a seniority
systemin place and granted summary judgment infavor of U.S. Airways. TheU.S. Digtrict Court held that
U.S. Airways had shown that it would be an undue hardship on the operation of its business if it was
required to accommodate Barnett by dtering its seniority policy.®

The United States Court of Appedls for the Ninth Circuit reversed and held that the presence of
aseniority system is merely afactor in the undue hardship andyss. The Court of Apped held that a case
by case fact-intensve andyss was required to determine whether any particular reessgnment would
congtitute an undue hardship to the employer.**

The United States Supreme Court agreed to hear the matter noting that there was a split anong
the appel late courts with regard to the legd significance of a seniority system. The Supreme Court noted
that the ADA that employers may not discriminate againgt a qudified individud withadisability, and that
the ADA defines aqudified individud as an individud with a disability who, with or without reasonable
accommodation, can performthe essentia functions of therdevant employment position (42 U.S.C. section

%0 122 S.Ct. 1516, 535 U.S. 391 (2002)
%11d. at 1519.

%2|d. at 1519.

%3d. at 1519-1520.

%41d. at 1520.
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12111(a) and 42 U.S.C. section 12112(a)). The court noted that the ADA states that discrimination
includes an employer not making reasonable accommodeations to the known physica or mentd limitations
of anotherwise qudified employee, unless the employer can demondrate that the accommodation would
impose an undue hardship on the operation of its busness (42 U.S.C. section 12112(b)(5)(A)). In
addition, the ADA statesthat the term “reasonable accommodation” may include reessgnment to avacant
position (42 U.S.C. section 12111(9)(B)).>®

U.S. Airways argued that an accommodation that would violate the rules of a seniority system is
by definition not a reasonable accommodetion. In Barnett's view, a seniority system violation never
indicates that a requested accommodation is not a reasonable one.  The mgority opinion of the court
rejected both views and held that in most cases, an established seniority systemwill ordinarily prevail over
a requested accommodetion that conflicts with the seniority system, but left open the possibility that an
employee could present evidence of specid circumstancesthat make aseniority rule exceptionreasonable
in a particular case. For example, the Supreme Court indicated that the plaintiff might show that the
employer had frequently made exceptions to the seniority system for other reasons.

The Supreme Court noted that a number of lower court decisons had unanimoudy found that
collectively bargained seniority systems trump the need for reasonable accommodationunder Section504
of the Rehabilitation Act, which has smilar language to the ADA. The court noted that in Trans World
Airlines, Inc. v. Hardison,**® the Supreme Court held that in a Title VI religious discrimination case, an
employer was not required to accommodate an employee's speciad worship schedule as a reasonable
accommodation, where doing so would conflict with the seniority rights of other employees. The court
went on to state that dthough the prior cases discussed religious discrimination and collectively bargained
seniority systems, not sysems unilateraly established by management, the court held that the same
reasoning would apply to such seniority systems. The Supreme Court concluded:

“...A showing that the assgnment would violate the rules of a seniority
system warrants summeary judgment for the employer - unless there is
more. The plaintiff must present evidence that ‘more,” namely, specid
circumstances surrounding the particular case demondratetheassgnment
is nonethel ess reasonable.”*>’

In summary, the United States Supreme Court in Barnett hed that employers, both public and
private, are not required, in most circumstances, to reasonably accommodate disabled employees in
violation of seniority provisonsin a collective bargaining agreement or an employer’ s palicy.

%5 d. at 1520-1521.
%6432 U.S. 63, 79-80 (1977).
%7d. at 1525.
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In Cassidy v. Detroit Edison Company,®® the Court of Appeals held “reassignment will not
require . . .violaing another employees rights under a collective bargaining agreement.”**°

In Kralik v. Durhin,*® the Court of Appeds held that an accommodation to one employee which
violates the seniority rights of other employees in a collective bargaining agreement smply is not
reasonable.®! The court in Kraik noted that an accommodation which violates the collective bargaining
agreement would expose the employer to potentiad union grievances, potentid ligbility and costly
remedies.®? A number of gppellate courts have held that an accommodation that contravenesthe seniority
rightsof other employeesunder a collective bargaining agreement is an unreasonabl e accommodationunder
the ADA as amatter of law.>%

The Court of Appedsin Davisv. Florida Power & Light Co., stated:

358 138 F.3d 629 (6th Cir. 1998).
39 |d, at 634.

360 130 F.3d 76 (3rd Cir. 1997).
3L | g, at 83.

362 See, Foreman v. Babcock and Wilcox Company, 117 F.3d 800, 809 (5th Cir. 1997) (the
ADA does not require an employer to take action inconsistent with the contractua rights of other
works under a collective bargaining agreement); Wooten v. Farmland Foods, 58 F.3d 382, 386 (8th
Cir. 1995) (employer has no obligation to violate a collective bargaining agreement by reassgning a
disabled employee); Ecklesv. Consolidated Rail Corp., 94 F.3d 1041, 1045-1052 (7th Cir. 1996) (a
position is not a vacant position if it isnot available to aless senior disabled employee and a
nondisabled employee with more seniority is entitled to the position under a collective bargaining
agreement); Cochrum v. Old Ben Cod Company, 102 F.3d 908, 912-913 (7th Cir. 1996) (disabled
employee has no right to supersede seniority; employer is not required to violate the provisions of a
collective bargaining agreement to give a disabled employee additiond seniority.)

363 See, Davis v. Florida Power and Light Co., 205 F.3d 1301 (11™ Cir. 2000); Willisv.
Pacific Maritime Association 162 F.3d 561, 566-68, (9" Cir. 1998); Fdiciano v. Rhode Idand, 160
F.3d 780, 786-87 (1% Cir. 1998); Aldrich v. Boeing Company, 146 F.3d 1265, 1271, n.5 (10" Cir.
1998); Cassidy v. Detroit Edison Company, 138 F.3d 629, 634 (6™ Cir. 1998); Kralik v. Durban, 130
F.3d 76, 83 (3" Cir. 1997); Foreman v. Babcock & Wilcox Company, 117 F.3d 800, 810 (5" Cir.
1997); Ecklesv. Consolidated Rail Company, 94 F.3d 1041(7th Cir. 1996); Benson v. Northwest
Airlines, Inc. 62 F.3d 1108, 1114, (8" Cir. 1995).
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“That agreement [collective bargaining agreement] expresdy distributesmandatory
overtime by seniority, so that those withthe least seniority are compelled to work overtime
fird. If Davis were given the accommodation of no overtime or selective overtime,
depending on Davis persond assessment of his back condition at the end of each shift,
thenmore senior employees, who otherwise would not have to work overtime, would be
required to do so, and that is not required by the ADA."3%

N. Temporary Injury

Most courts have ruled that temporary impairments of short duration, with little or no long term
permanent impact, do not quaify as disabilities under the ADA. In Sandersv. Arneson Products, Inc.,%®
Sanders suffered a psychologica reaction to his recent cancer diagnosis. The Court of Appedls hdd that
a temporary impairment, such as Sander’ s psychological reaction which lasted four months, was of an
insufficient duration to condtitute a true disability.

In Rogersv. International Marine Terminds, Inc.,3%* Rogers suffered froma 13 percent permanent,
partid disability to his entire body due to ankle difficulties. The Court of Appeds held that Rogers injury
was temporary and did not qudify as a disability because “the mere existence of a 13 percent permanent,
partia disability does not demonstrate that Rogers has beensubstantidly impaired from performing amgjor
life activity.”36"

O. Tedging and Examinations

Severd courts have ruled on whether the learning disability of the individud substantidly impaired
the individud’ smgjor life activity of learning so as to require a reasonable accommodation with respect to
testing. %6

In Pazer, the plaintiff graduated from Albany Law School in May, 1993. The plantiff requested
that the New Y ork State Board of Law Examiners (Board) accommodate his visua processing disability

%4 |dl, at 1307.

35 91 F.3d 1351, 1353-54 (9th Cir. 1996).
366 87 F.3d 755 (5™ Cir. 1996).

37 |dl, at 759.

368 See, Pazer v. New York State Board of Law Examiners, 849 F.Supp. 284 (S.D.N.Y.
1994); Argen v. New York State Board of Law Examiners, 960 F.Supp. 84 (W.D.N.Y. 1994); Price
v. The Nationa Board of Medical Examiners, 966 F.Supp. 419 (D.W.Va. 1997).
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by extending the time period for the bar exam from two days to four days and dlow the plaintiff to use a
computer withword processing, spell checking, abbreviation expanding software and a location designed
to minimize digractions. The Board turned down his request dleging that he faled to substantiate that his
learning disability subgtantidly impaired his mgor life activity of learning. The plaintiff alleged the fact that
he had faled the bar exam without the requested accommodations which proved that he had alearning
disahility. The court held that failureto passthe bar exam done did not compel the conclusion, asamatter
of law, that the plaintiff was learning disabled since the failure to pass the bar exam could have been due
to the result of other factors, such as stress, nervousness, lack of caution or lack of motivation.

In Pazer, the Board presented expert testimony that the plaintiff did not have alearning disshility.
The Board' s expert testified that the plaintiff performed at the 62nd percentile leve, which iswel within
the average adult range, on the timed Woodcock Johnson-Spatia Relations Test. Plaintiff aso performed
at the 64th percentile on the timed reading comprehensiontest whichis also inthe average to superior range
for adults. The plaintiff scored in the 84th percentile on the test when it was taken on an untimed basis.
The court dso noted that the plaintiff did not receive specia examination accommodations in high school
or through the first two years of college, and that he maintained a grade point average of approximatdy 2.9
in high school and 3.1 in college. Based on the Board' s expert testimony, the court upheld the Board's
refusa to provide testing accommodations to the plaintiff.

In Argen, the plaintiff was a 1993 graduate of the State University of New Y ork at Buffao Law
School. The plaintiff dso had a Ph.D. in philosophy. The plaintiff’s expert tedtified that the plaintiff's
performance was indicative of the profile of individuas with language processing problems. The plantiff
appliedto the New York State Board of Law Examiners (Board) for double time on the duly, 1993, bar
exam, and a separate room for completionof the examination. The parties agreed that the plaintiff would
be dlowed to take the duly, 1993, bar examination with pecia accommodations with the understanding
that, if he passed, histest resultswould be certified only if he d so succeeded inhislawsuit. With the specid
accommodeations, the plaintiff passed the bar exam. However, the court turned down his lawsuit and did
not certify his passage of the bar exam.

The court in Argen relied on the Board's expert who testified that the plaintiff did not have a
learning disability. The Board' s expert testified that, in hisopinion, below average subtest scoreswerein
the range of zero to 20 percent, but that it was his practice to give the gpplicant the benefit of the doubt
and, therefore, he utilized the 30th percentile as the benchmark below which he would consider a person
learning disabled and, above which, he would consider a person not to be learning disabled. The plaintiff
in Argen scored in the 40th percentile for word identificationand word attack onthe Woodcock Reading
Mastery Test - Revised (Form H). On the Woodcock Reading Mastery Test - Revised (Form G), the
plantiff scored inthe 26th percentile for word identification and the 29th percentile for word attack. Inthe
Woodcock Johnson Test of Achievement - Revised (Form A), the plaintiff scored in the 50th percentile
for word identification and the 57th percentile for word attack. The plaintiff’s average scores were 33
percent for word identification and 34 percent for word attack. Based on these test scores, the Board's
expert tedtified that the plaintiff, in his opinion, was not learning disabled. Based on this testimony, the court
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denied the plaintiff’ s request to be certified as passing the bar exam.

In Price, the plaintiffs sought to compel the Nationa Board of Medica Examiners (Board) to
provide themwithadditiona time for the United States M edical Licensng Examination (examination), and
with a separate room to take the examination. The Board denied their request for accommodations.

Each of the plaintiffs clamed to have Attention Deficit Hyperactivity Disorder (ADHD). Two of
the three plaintiffs dso cdlamed to have areading disorder and disorder of written expresson. Reading
disorder and disorder of written expresson are pecific learning disabilities. However, the court ruled that
persons daiming such specific learning disabilities must show that they are subgtantialy limited in one or
more mgor life activities, such aslearning.

Withrespect to Mr. Price, the firg plaintiff, the court noted that without accommodation, Mr. Price
graduated from high school with a 3.4 grade point average and from Furman University with a2.9 grade
point average. With respect to the second plaintiff, Mr. Singleton, the court noted that he wasin a gifted
program from second grade through his high school graduation, graduated from high school with a 4.2
grade point average and was the state debate champion Mr. Singleton graduated from Vanderbilt
University with a degree in physics without any accommodation for his dleged disahility.

With respect to the third plaintiff, Mr. Morris, the court ruled that he had not exhibited a pattern
of substantial academic difficulties. In high school, Mr. Morris was anationa honor student and athough
his academic performance was very poor during his first year a Virginia Military Indtitute, his grades
improved in the following years and Mr. Morris graduated from Virginia Military Institute with average
grades. Mr. Morristhen attended Shepard Collegeto earn the necessary sciencerequirementsfor medica
school and maintained a 3.5 grade point average with accommodations for Mr. Morris' dleged disahility.

In addition, the Board presented expert testimony that the three plaintiffs did not have learning
disabilities which substantialy impaired the mgor life activity of learning. Based on the expert testimony
and the academic performance of the plantiffs the court ruled that there was no impairment which
substantidly limited the learning ability of the plaintiffs. The court Sated:

“Hirg, alearning disability does not dways qualify as adisability under the ADA.
Inorder to be apersonwithadisability under the ADA, theindividud must have aphysica
or menta impairment and that impairment must subgtantidly limit a mgjor life activity....
The comparisonto most people isrequired to determine whether alearning disability rises
to the level of adisability under the ADA. Second, 28 C.F.R. Section 36.309 does not
conflict with this court’s underganding that an imparment mus limt a person in
comparison to most people. The testing regulaions only gpply to individuas who have
disabilities under the ADA. When aperson isfound to have a disability, Section 36.309
is triggered and examinaions must be administered to reflect an individud’s aptitude,
achievement or whatever ese the examination purports to test. For persons without
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disabilities under the ADA, Section 36.309 does not apply.”**® [Emphasis added]

The court in Price noted that numerous cases support the conclusion that it is appropriate to
compare an individud’s impaired functioning with the functioning of most unimpaired people. Soileau v.
Guilford of Maine, Inc3"; Roth v. Lutheran General Hospital.>™ The court noted:

“The ‘comparison to most people’ approach has practica advantages as well.
Courts are ill suited for determining whether a particular medica diagnosis is accurate.
Courts are better able to determine whether a disability limits an individud’s ability in
comparison to most people. Additiondly, this functiona gpproach is manageable and,
over time, will promote a uniform and predictable gpplication of the ADA.

Accordingly, this court concludesthat in order for anindividua to establishthat he
or sheis‘subgantidly limited’ inamgor life activity, that person must show alimitation in
their ability to perform a life function as compared with most people.”¥? [Emphedis
added]

The court concluded that the plaintiffs had some learningdifficulties. However, each of theplaintiffs
had a history of 9gnificant scholastic achievement reflecting acompl eteabsence of any substantia limitation
in learning ability. The record of superior performance was corroborated by standardized test scores
measuring cognitive ability and performance. The court ruled that there was a complete lack of evidence
suggesting that plaintiffs could not learn at least as well as the average person, and therefore, the plantiffs
did not suffer from an impairment which subgtantidly limited the life activity of learning in comparison with
most people.3”® The court held that the plaintiffs were, therefore, not entitled to the accommodations they
requested.

CONCLUSION
Determining the scope of the ADA isavery difficult process. The regulations and the court cases

discussed above give educators some guidancein how to reasonably interpret the ADA and accommodate
employees.

%91, at 426.

370105 F.3d 12 (1st Cir. 1997).

$71 57 F.3d 1446, 1454, n. 12 (7th Cir. 1995).
72 |d. at 427.

3 1d. at 427-428.
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The concept of reasonable accommodation is probably one of the most contentious issues in
adminigering the ADA. The federd regulations requirethat the reasonable accommodeation be effective,
ensure equal opportunity and ensure equal benefitsfor disabled employees. The courts have incorporated
into the concept of reasonableness the eement of likelihood of success. Many courts have baanced the
costs of providing the accommodation againgt the benefits of the accommodeation.

Unpad leave is one form of reasonable accommodation set forth in the regulations. The courts
have generdly hdd that employers are not required to grant indefinite leaves of absence to employees
whose attendance is errétic, unreliable or unpredictable.

M odification of nonessentid job functions or dtering whenor howafunctionisperformedisaform
of reasonable accommodation. An employer is not required to modify its legitimate, nondiscriminatory
policiesdefining qudifications and transfer procedures to accommodateadisabled employee. Anemployer
isaso not required to disregard seniority rules or collective bargaining agreements.

Insome cases, the courts have hdd that dlowing anemployeeto work at home canbe reasonable
accommodation. The courtswill ook at the actua job duties to determine whether the particular job can
be performed a home. However, where the job duties involve persona contact, coordination and
interaction with other employees, dlowing an employee to work a home is not a reasonable
accommodeation.

The courts have hdd that employers are not required to create permanent part-time positions,
restructure job positions or make supervisory changeswhenthe employer doesnot normdly do so. Where
an employee has aninfectious disease and thereisadanger of transmission in the course and scope of the
employee's performance of his or her job duties and no reasonable accommodation is possible, the
employer may terminate the employee.

Anemployer isnot required to provide reasonable accommodationif it is anundue hardship or the
employee poses a direct threat. Severd courts have ruled that accommodations which adversdy affect
other employees (e.g., increasing their workload, violationof seniority rightsor athreet to their safety), or
require an employer to violae a collective bargaining agreement, are an undue hardship onthe employer.

The number of reported cases continues to grow exponentidly and it can be expected that cases
further defining reasonable accommodation will continue to be decided by the appdllate courts. So far,
there have been few conflicts between the circuits and employershave prevailed inmost cases. However,
it can be expected that conflicts may develop inthe future giventhe voluminous number of reported cases
and the rapidity by which decisons are being handed down by the appdlate courts.



